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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 


. LEROY MOON, JR. 

. SYLVESTER WILSON 

- THOMAS J. SIMMS, gr. 
. WILBUR L. QUEEN 

. JERRY L, GREEN 


Date 
1961 
Mar. 


Mar. 6 


Mar. 7 


Mar. 


Mar. 


Vv. 
Criminal Case No. 


DOCKET ENTRIES 
SA ENTRIES 
Proceedings 


Presentment and Indictment filed (1 Count) | 


No. 2,3,4: Defendant Committed to the District of Columbia 
Jail; Commitment issued. | 


No. 2,4,5: Copy of indictment given to deft. Cert. filed. 


No. 2,5: Affidavit for leave to Proceed without prepayment 
of costs Granted and filed. Holtzoff, J. 


No. 2: Order appointing William T. O'Hara as counsel to 
defend, filed. Holtzoff, J. (N) 


No. 5: Order appointing Andrew T. McEvoy, Jr. as counsel 
to defend, filed. Holtzoff, J. (N) 


| 
No. 5: Order appointing A. Kenneth Pye as counsel to defend, 
filed. Holtzoff, J. (N) 


No. 1,2,3,4,5: Arraigned: Plea Not Guilty entered; 
Defendant Remanded to the District of Columbia Jail: 

No. 1: Copy of Indictment given to Defendant; case referred 
for appointment of counsel; 

No. 2: Attorney William T. O'Hara present; 

No. 3: Copy of Indictment given to Defendant; case referred 
for appointment of counsel; 

No. 4: Case referred for appointment of counsel; 

No. 5: Attorney Andrew T. McEvoy, Jr., present; attorney 
A. Kenneth Pye not present; Keech, J. (Reporter - Copeland) 
Cert. filed. 


Date 


2 


Proceedings 


1961 (Cont'd.) 


Mar. 13 


No. 1: Order appointing J. Austin Latimer as counsel to 
defend, filed. Keech, J. (N) 

No. 3: Order appointing Samuel Bogorad as counsel to 
defend, filed. Keech, J. (N) 

No. 4: Order appointing William B. Jones as counsel to 
defend, filed. Keech, J. (N) 


No. 4: Affidavit for leave to proceed without prepayment of 
costs granted and filed. Curran, J. (Rep. O'Neal) 


No. 3: Plea Not Guilty withdrawn, Plea Guilty entered to the 
indictment; case is referred to the Probation Officer of the 
Court; defendant remanded to the District of Columbia Jail; 
Attorney Samuel Bogorad present. Pine, C.J. (Reporter 
Roger Frye) Cert. filed. 


No. 2: Motion of Defendant for issuance of subpoena and 
affidavit in support thereof filed, and granted. Pine, C.J. 


No. 1,5: Trial resumed from 4-18-61; same jury and two 
alternate jurors; 

No. 5: Oral motions of defendant Green objecting to the 
admissibility of a pre-trial identification and objecting to 
the admissibility of his pre-trial statement are by the Court 
denied; 

No. 1,5: Oral motion of defendant for judgment of acquittal 
is by the Court denied; case is respited until 4-20-61; 
defendant remanded to the District of Columbia Jail; 

No. 5: Memorandum in support of the oral motion of 
defendant, Jerry L. Green objecting to the admissibility of 
a pre-trial identification filed. Memorandum in support of 
the oral motion of defendant, Jerry L. Green objecting to 
the admissibility of his pre-trial statement, filed. 

No. 1: Attorney J. Austin Latimer present. 

No. 5: Attorney Andrew T. McEvoy, Jr. present. Sirica, J. 
(Reporter-E, Markwalter) Cert. filed. 


No. 2: Oral motion of Government for leave to dismiss the 
indictment is by the Court granted; defendant released; 
release issued; Attorney William T. O'Hara present. 
Sirica, J. (Reporter P. Mallon and E. Markwalter) 

Cert. filed. 


Date 


2a 


Proceedings 


1961 (Cont'd.) | 


Apr. 18 


No. 1,5: Jurors sworn on voir dire; jury and two alternate 
jurors sworn: 

Leroy A. Vogel Donald B. Boyd John L, Matias 
Alexander Gall Joseph Pratt CharlesA. Payne 
Frances W. Chan Catherine A. Upton PhylissS. Bradley 
Cornelia B. Anthony Claire L. Porter Lucy B. George 


a.l. Betty W. Levine a2 Margaret M. Cagney 


Case is respited until 4-19-61; defendant remanded to the 
District of Columbia Jail; 

No. 1: Attorney J. Austin Latimer present. | 

No. 5: Attorney Andrew T, McEvoy, Jr. present. 

Sirica, J. (Reporter P. Mallon and E. Markwalter) 

Cert. filed. 


No. 1,5: Trial resumed from 4-19-61; same jury and two 
alternate jurors; alternate jurors discharged; Jury retires to 
deliberate; The Court orders lunch for the jury; the Jury 
returns into Court to resume their deliberations; 

No. 1: Verdict: The jury is unable to agree upon a verdict 
and are discharged from further consideration in this case 
as to this defendant; case passed; defendant remanded to the 
District of Columbia Jail; Attorney J. Austin Latimer present. 
No. 5: Verdict: Guilty as indicted. Jury polled: Case is 
referred to the Probation Officer of the Court; defendant 
remanded to the District of Columbia Jail; Attorney Andrew 
T. McEvoy, Jr. present. Sirica, J. (Reporter E. Markwaltey) 
Cert. filed. 


No. 4: Transcript of proceedings of 4-7-61, filed. Clerk's 
copy (Reporter P. Mallon) | 


No. 3: Sentenced to imprisonment for a period of Three (3) 
years to Nine (9) years under the Federal Youth Correction 
Act, pursuant to Title 18, U.S. Code, Sec. 5010(c); said 
sentence to run concurrently with sentence imposed in 
Criminal Case No. 141-61; defendant remanded to the 
District of Columbia Jail; Attorney Samuel Bogorad present. 
Judgment & Commitment, filed. Pine, C.J. (Reporter 

P. Mallon) 

No. 4: Oral motion of Government for leave to dismiss is 
by the Court granted; dismissal entered; defendant released; 
release issued; Attorney W.B. Jones present. Matthews, J. 
(Reporter-M.A. Deeds) Cert. filed. 


Date 


2b 


Proceedings 


1961 (Cont'd.) 


May 12 


No. 5: Sentenced to imprisonment for a period of Three (3) 
years to Nine (9) years pursuant to Sec. 5010(c), Title 18 
U.S. Code under the provisions of the Federal Youth 
Correction Act. Attorney Andrew T. McEvoy, Jr. present. 
Sirica, J. (Reporter E. Markwalter) 


No. 1: Jurors sworn on voir dire; Jury and two alternate 
jurors sworn: 

Mrs. Lila L. Medley Miss Evelyn V. Henley 

Mrs. Evelyn O. Brown Miss Foster A. Witcher 

Chester C. Fulton Robert P. Smith 

John J. Lindsay Carl Y. Blakey 

a.l, Adolph Scolnick a.2. Matthew W. Gaines 

George W. Cahppelear, Miss Delma M. Tucker 

Wilber G. Dean Carlton Collins 

Alternate jurors discharged; 

Verdict: Guilty as indicted; case is referred to the Probation 
Officer of the Court; defendant remanded to the District of 
Columbia Jail; Attorney J. Austin Latimer, Jr. present. 
Keech, J. (Rep. Copeland) Cert. filed. 

No. 3: Transcript of proceedings, 5-12-61, filed. 

Clerk's copy (Reporter P. Mallon) 


No. 5: Affidavit of defendant in support of application to 
appeal without prepayment of costs, filed and granted. 
Sirica, J. Order allowing defendant to proceed on appeal 
without prepayment of costs, and allowing transcript of the 
entire trial, filed. Sirica, J. Notice of Appeal, filed. 


No. 5: Refusal of defendant to sign election against service 
of sentence, filed. 


No. 5: Judgment & Commitment of 5-12-61, filed. Sirica, J. 


No. 1: Sentenced to imprisonment for a period of Three (3) 
years to Nine (9) years; said sentence to take effect at the 
expiration of sentence imposed by this Court in Criminal 
No. 1111-58; defendant remanded to the District of Columbia 
Jail; Attorney J. Austin Latimer present. Keech, J. 
(Reporter Copeland) 


No. 1: Judgment & Commitment of 6-9-61, filed. Keech, J. 


No. 1: Affidavit in Support of application to proceed on 
appeal without prepayment of cost, filed. (Prepared by 
Deft.) 


Date 


1961 (Cont'd.) 


June 22 


July 11 


July 26 


July 27 


Aug. 10 


Aug. 15 


Sep. 1 


2c 


Proceedings 


No. 1: Leroy Moon, Jr.: Application of defendant to proceed 
on appeal without prepayment of costs filed §-17-61, denied 
not good faith i.e. no substantial question and in judgment 
of the Court frivolous. Keech, J. (N), 6-21-61. 


No. 5: Record on appeal and copies delivered to U.S. Court 
of Appeals in Forma Pauperis. (Clerk's Fee’ $4.55) receipt 
from U.S. Court of Appeals for original record, filed, 
Transcript of proceedings, Pages 1 to 273, April 18, 19, 20, 
1961, filed. Atty's. Copy Clerk's Copy (Reporter 

E. Markwalter) 


| 
No. 1: Copy of letter from counsel J. Austin Latimer to 
defendant, filed. Praecipe entering the withdrawal of 
J. Austin Latimer as counsel for deft., filed. fiat Keech, J. 


No. 1: Transcript of proceedings of 6-9-61, filed. Clerk's 
copy (Reporter Copeland) 


No. 5: Appearance of Andrew McEvoy, Jr. as counsel for 
defendant entered withdrawn, per praecipe, filed (fiat) 
Pine, C.J. 


No. 3,5: Motion of Government for correction of sentence 
and Memorandum of Points and Authorities in lsupport thereof, 
filed. Cert. of Serv. | 


No. 5: Order appointing Frederick A. Ballardias counsel for 
defendant at the hearing on the Government's motion to 
correct illegal sentence, filed. Sirica, J. (N) | 


No. 5: Certified copy of order from the U.S. Court of Appeals 
dated 8-30-61 allowing the defendant to file a supplemental 
record including Government trial exhibits No. 1,2, and 3, 
filed. | 


No. 5: Government's Exhibits 1 & 2, filed. 


No. 5: Supplemental record delivered to U.S. Court of 
Appeals in Forma Pauperis (Clerk's Fee 50¢) receipt from 
U.S. Court of Appeals for supplemental record, filed. 


No. 5: Order vacating appointment of Frederick A. Ballard 
and appointing Ewing Laporte as counsel to defend, filed. 
Sirica, J. (N) | 


2d 


Date Proceedings 
1961 (Cont'd.) 


Oct. 30 No. 5: Motion of defendant to dismiss for lack of jurisdiction 
and for other relief, points & authorities in support thereof, 
with Exhibit A and B, filed. Cert. of serv. 

Certified copy of order from the U.S. Court of Appeals 
denying without prejudice to the filing of a motion for app- 
ropriate relief in the District Court the motion for leave 
to file a supplemental record, filed. Dated: Oct. 27, 1961. 


No. 9: Motion of defendant for release under Sec. 2255 Judicial 
Code or for Writ of Habeas Corpus, points and authorities in 
support thereof, filed. Cert. of Serv. 


No. 5: Transcript of proceedings of 5-12-61, filed. Clerk's 
copy (Reporter Markwalter) 


No. 5: Opposition of Government to motion under Sec. 2255, 
filed. Cert. of Serv. 


No. 5: Memorandum opinion denying motion of defendant 
entitled, "Motion to dismiss for lack of Jurisdiction and for 
other relief", filed 10-30-61 and "Motion for release under 
Sec. 2255, Judicial Code, or for Writ of Habeas Corpus", 


filed. 11-17-61 (N) Attorney Ewing LaPorte present. 
Sirica, J. 


Dec. 28 No. 5: Stipulation as to supplemental record, filed. 


Dec. 29 No. 5: Order denying motion of defendant to dismiss filed 
10-30-61 and motion for release pursuant to Sec. 2255, filed 
11-17-61, filed. Sirica, J. (N) 


No. 5; Supplemental record on appeal delivered to U.S. Court 
of Appeals in forma pauperis. (Clerk's Fee $1.10) receipt 
from U.S. Court of Appeals for supplemental record, filed. 


No. 1: Transcript of proceedings, 5-15-61, Pages 1-101,filed. 
Clerk's copy (Reporter Copeland) 


No. 1:Transcript of proceedings, 5-12-61, filed. Clerk's 
copy (Reporter M.A. Deeds) 

No. 1: Certified copy of order dated 5-3-62 from the United 
States Court of Appeals allowing the defendant to prosecute 
an appeal without prepayment of costs and appointing Howard 
Adler, Jr. to represent the petitioner, filed. Appeal noted. 


No. 1: Election against service of sentence signed by 
defendant, filed. 


No. 1: Transcript of proceedings, 5-15-61, Pages 1-101, 
filed. Att'y. copy (Reporter Copeland) 


ze 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA | 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 
[G.J. 204-61] 
BEFORE Sam Wertleb U.S. Court House, Wash. 1, D.C. 
Complaint filed on Jan. 23, 1961, by 
Mark W. Gray, Official Title Det. Set. 
Robbery Sqd. MPD charging violation of 
United States Code Title|__, Section 


on Dec. 23, 1960, at Washington in ~~ 
the division of the | district 


Commissioner's ) 
Docket No. 1 Case No. 48 
THE UNITED STATES ) 

Vv. 


_—_ 


Leroy Moon, Jr., of Columbia as follows 4.22 D.C. Code, 
Section 2901 robbery at gun point, took 
about $50.00 in cash from Henry Albert, 
Grocer at 401 V N.W. 


Warrants Issued: 


| 
Date Jan. 23, 1961 Warrant xxxxx for Leroy Moon Jr. 


to (name and title of officer) U.S. Marshal or Any Other Officer 
| 


Authorized to Serve Same 
ee WO perve Same 


Substance of return arrest of Leroy Moon Jr., on January 24, 1961 


Date Warrant/ Summons for 
a eee 


to (name and title of officer) 
| 


Substance of return | 
Proceedings on First Presentation of Accused to Commissioner: 

Date Jan. 24, 1961 Arrested by U.S. Marshal on warrant of 
Comm. Wertleb. 

Appearances for United States Oscar Alts huler saves 


for accused 
ee 
address 


Proceedings taken Complaint prepared. Defendant was informed 


of the complaint and of his ri ht to have a preliminar hearin and to 
retain counsel. Defendant was not required to make a state} ent and 
was advised that any statement made by him may be used rainst him. 
Defendant was advised of his ri ht to cross-examine witnes: es inst 
him and to introduce evidence in his own behalf. (AUSA Altshuler re- 
commends same bond of $15,000 set on co-defs - involves 80 to 90 cases 


*Def. requested a four weeks continuance - Stated he was serving a 


4 months sentence at this time. | 


2f 


Outcome _Case ctd. to Feb. 21. 1961 req. of Def. to consult 


counsel* 

Bail fixed January 24, 1961 Amount, $1 5,000. Bonded___19 pews 
by cash deposited by(Name) Address 
transmitted to clerk of district court 19_ [or] by surety 
(Name) 
(Name) 


Address 
a ee ae 


Address 
ee ee 
justified by affidavit dated 19__[or] committed to Wash. 


Asylum & Jail on January 24, 1961. 
(Reverse side of Record) 


Subpoenas for Witnesses Issued: 


who 


19 , for (name of witness) 


at request of (name of party) 

Substance of return 

, 19 , for (name of witness) 

at request of (name of party) 

Substance of return 

19 , for (name of witness) 

at request of (name of party) 

Substance of return 


Preliminary Examination: (United States Oscar Altshuler 


( 
Date_Feb. 21, 1961 Appearances for (Accused 


Witnesses for United States: Witnesses for Accused: 


Robert R. Caldwell, Det. Set. Robber , Sqd. M.P.D.C. 


Witness payroll containing names certified to United States 


—$—$__ 


Marshal for payment 19 
| — 


Proceedings taken Hearing requested and Held: 
Witness Caldwell testified that he investigated this robbery at the 
seat ne investigated this robbery at the 


ocery at 401 V st. N.W.; that the store was held u at int on 
December 23, 1960 about 7:15 p.m. by five colored males; that certain 
arrests were made and the co-defs. in this robbery im licated the Def. 
here; that he talked to the Def. about this robbery on January 24, 1961: 
that the Def. said he was involved and that he received $9.00 as his 


2g 
Probable cause shown. 
Bond reduced from $15,000, to $5,000, - def. is now onl 


implicated in 2 cases of robbery. 
Outcome DEFENDANT HELD TO ANSWER IN U., S. DISTRICT 
aaa 
COURT. 


Bail fixed February 21, 1961 Amount, $5,000 Bonded ers |: eae 


by cash deposited by (name) Address | 
——___ Se ee 


transmitted to clerk of district court / 19 
ee —_—_———._ 


[or] by surety (names) Address | 
Raa ae 
and Address | 
a 2 ease 
who justified by affidavit ,19_ Committed to D.C. Jail 


on February 21, 1961. 


Certified to be a correct transcript. 


Made this 21 day of February, 1961. 


Transmitted to Clerk of United States District Court for the 


district of Columbia, February 23, 1961. 


/s/ Sam Wertleb 
United States Commissioner 


-—— 


[ Filed February 23, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) Commissioner's Docket No. 1 
Case No. 48 
ee ) 


COMPLAINT for VIOLATION OF 
LEROY MOON, JR. ) DCC Title 22 Section 2901 


BEFORE Sam Wertleb U.S. Court House, Washington 1, D. Ce 


The undersigned complainant being duly sworn states: 
That on or about December 23, 1960, at grocery store at 401 V st. N.W. 


Washington, in the District of Columbia, Leroy Moon Jr. did by force 
and violence or by putting in fear at gun point take from the |person or 
the immediate possession of Henry Albert about $50.00 in cash the 


property of Henry Albert. | 
| 
| 


2h 


And the complainant states that this complaint is based on 
knowledge by the undersigned officer investigating this case that the 
Def. herein named has been identified by four co-defs. in this robbery 
as a participant in said robbery. 

And the complainant further states that he believes that Henry 
Albert, 401 V st. N.W.; Dets. Paul H. Meyerhoeffer and Louis Blancato 
Jr. and Det. Sgt. Mark W. Gray, Robbery Sqd. MPDC. 


/s/ Mark W. Gray 
Det. Robbery Sqd. MPDC 
Set. 


Sworn to before me, and subscribed in my presence, January 23, 
1961. 


/s/ Sam Wertleb 
United States Commissioner 


—_—_———— 


[ Filed February 23, 1961] AUSA CONLIFF RECOMMENDS $15,000 BOND 


RETURNABLE FORTHWITH 
WARRANT OF ARREST 


To UNITED STATES MARSHAL OR ANY OTHER OFFICER AUTHORIZED 
TO SERVE SAME. 

You are hereby commanded to arrest Leroy Moon Jr., and bring 
him forthwith before the nearest available United States Commissioner 
to answer to a complaint charging him with robbery of grocery store at 
401 V st. N.W. in Wash. D.C. on Dec. 23, 1960 at gun point - took about 
$50.00 in cash from Albert Henry, grocer. 
in violation of DCC, Title 22, Section 2901 Week 


Date January 23, 1961 JAMES F. SPLAIN 
United States Commissioner 


2i 


RETURN 
Received 


,19 at » and executed by arrest 


of at, on 19 : 
ee Pp 7 


Date District of 
By C.A. Butler, Pepity 


Honorable James F. Splain, R 1426 

UNITED STATES COMMISSIONER 

U.S. DISTRICT COURT BUILDING 

WASHINGTON, D.C. 


Please issue (search) (arrest) warrant for Leroy Moon, Jr. 
D.C. D.C. 130029 Vio: DCC, USE; Title 22 22 Sections 2901 [Robbery 
| 


/s/ John Conliff 1-23-61 
Asst. U.S. Attorney Date 


SSS 


[ Filed February 23, 1961] 


TEMPORARY COMMITMENT 
OF LEROY MOON, JR. 


To: The United States Marshal of the District of Columbia 


You are hereby commanded to take the custody of the above named 


defendant and to commit him with a certified copy of this commitment to 
the custodian of a place of confinement within the District | of Columbia 
approved by the Attorney General of the United States where the defendant 
shall be received and safely kept until discharge in due course of law. 

The above named defendant has been arrested but not yet fully examined 
by me upon the complaint of Det. Sgt. Mark W. Gray, Robbery Sqd, MPDC, 
charging that on or about December 23, 1961 at Washington, in the 
District of Columbia the defendant did robbery at gun point in violation 

of DCC Title 22, Section 2901; and he has been directed to furnish bail 


2j 
in the sum of Fifteen Thousand dollars ($15,000.) for his appearance 
before me at U.S. Court House, Wash. 1, D.C. in accordance with all 
my orders and directions relating thereto, and he has failed to do so. 


Dated: /s/ Sam Wertleb 


January 24, 1961. JAMES F. SPLAIN ' 
next: Feb. 21, 1961 United States Commissioner 


RETURN 
Received this commitment and designated prisoner on Jan. 24, 1961 
and on Jan. 24, 1961, committed him to D.C. Jail yand 
left with the custodian at the same time a certified copy of this 
commitment. 
Dated: 


Jan. 24, 1961 DUDLEY G. SKINKER 
United States Marshal 


District of Columbia 
By /s/ [Illegible] 


[ Filed February 23, 1961] 


FINAL COMMITMENT 
LEROY MOON, JR. 


To: The United States Marshal of the District of Columbia 

You are hereby commanded to take the custody of the above named 
defendant and to commit him with a certified copy of this commitment to 
the custodian of a place of confinement within the District of Columbia 
approved by the Attorney General of the United States where the defendant 
shall be received and safely kept until discharged in due course of law. 
The above named defendant was arrested upon the complaint of Mark W. 
Gray, Det. Rob. Sad. MPDC charging that on or about December 23, 1960, 
in the District of Columbia, the defendant did Robbery. 

HELD GRAND JURY. 

BOND REDUCED FROM $15,000.00 TO $5,000.00. 
in violation of DCC Title 22, Section 2901 and he, (after examination 


2k 


by me on February 21, 1961, where it appeared that there is probable 
cause to believe that the offense so charged has been committed and that 
he has committed it), has been directed to furnish bond in the sum of 
Five thousand dollars ($5,000) for his appearance inthe United States 
District court for the District of Columbia at U.S. Court! House, 

Wash. 1, D.C. in accordance with all orders and directions of the court 
relative to his appearance before the. sourt, and he has failed to do so. 


Dated: JAMES F. SPLAIN 
February 21, 1961 United States Commissioner 


RETURN : 
Received this commitment and designated prisoner|on Feb. 21, 1961, 
and on Feb. 21, 1961, committed him to D.C. Jail, and left with the 
custodian at the same time a certified copy of this commitment. 


Dated: DUDLEY G. SKINKER 
Feb. 21, 1961 United States Marshal 


District of Columbia | 


By: /s/ [Illegible] 
Deputy 


-—e—r 


[ Filed in Open Court March 6, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


Holding a Criminal Term | 
Grand Jury Impanelled on December 22, 1960, Sworn in or January 3, 1961 
THE UNITED STATES OF AMERICA ) 


¥ Criminal No. 147-61 


. Leroy Moon, Jr. Grand Jury No. 169-61 204-61 


. Sylvester Wilson Robbery (22-2901 D.C. Code) 
. Thomas J. Simms, Jr. 
Wilbur L. Queen 
Jerry L. Green 
The Grand Jury charges: | 
On or about December 23, 1960, within the District of Columbia, 


Leroy Moon, Jr., Sylvester Wilson, Thomas J. Simms, Jr., Wilbur L, 


21 


Queen and Jerry L. Green, by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, 
Stole and took from the person and from the immediate actual possession 
of Henry Alpert Property of Henry Alpert of the value of about $104.00 
consisting of the following: $100.00 in money and twenty packages of 
cigarettes, each package of the value of $0.20. 


/s/ Oliver Gasch 
Attorney of the United States 
in and for the District of Columbia 


A TRUE BILL: /s/ J. N. Beall 


Foreman 


[ Filed March 10, 1961] 
UNITED STATES 


Vv. 


Criminal No. 147-61 
1. Leroy Moon, Jr. Charge Robbery 
3. Thomas J. Simms, Jr. 
4, Wilbur L. Queen ) 
Defendants ) 


PLEA OF DEFENDANT 

On this 10th day of March, 1961, the defendants 1. Leroy Moon, Jr., 
3. Thomas J. Simms, Jr., 4. Wilbur L. Queen, appearing in proper 
person and each requests counsel be appointed by the Court, which is so 
ordered, being arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, each pleads not guilty thereto. 

Copies of the indictment are given to the defendants Moon and 
Simms, 

The defendants are remanded to the District Jail. 

By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #1 

* Kk k 


2m 


[ Filed June 11, 1962] 


| 
| 
| 
UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 

| 


UNITED STATES OF AMERICA ) 
v. } Criminal Case No. 147-61 
LEROY MOON, JR. ) 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
May 15, 1961 


Before THE HONORABLE RICHMOND B, KEECH, United States 
District Judge, Trial. 
APPEARANCES: 
VICTOR CAPUTY, Esq., for the Government 
J. AUSTIN LATIMER, Esq., for the Defendant. 
* * * * 
HENRY ALPERT 
was Called as a witness on behalf of the governmert » being duly sworn, 


* 
| 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: | 

Q. Mr. Alpert, would you speak loudly and clearly and distinctly. 
Will you tell us your name? A. Henry Alpert. 

Q. Henry Alpert? A. That is right. 

Q. Can you talk a little louder, Mr. Alpert? A. Fine. 

Q. A-L-P-E-R-T? A. That is right. | 

Q. And what is your business or occupation, Mr. Alpert ? 


A. Ihavea grocery store. 


Q. And where is that grocery store located? A. 401 V Street, 
| 


Northwest. | 


2n 


Q. In the District of Columbia? A. That is right. 
Q. Are you the owner of that store? A. That is right. 


Q. Did you have that store in the District of Columbia on December 
23, 1960? A. Yes. 
Q. Were you the owner of that store then? A. That is right. 


Q. Now, directing your attention to December 23, 1960, were you 
at your store? A. I was in the store. Yes, I was there. 

Q. And what time were you there? A. I was over there alone in 
the evening about seven o'clock. 

Q. Were you there allday? A. I was there all day. 

Q. Now, directing your attention to December 23, 1960, in the 
evening of that day, would you tell the Court and the Jury whether you 
were in the store? A. I was in the store. 

Q. Was anyone with you, working with you or were you working 
alone? A. I was at that time all by myself. 

Q. Now, in the early evening of that day, December 23, would you 
tell the Court and Jury what, if anything, happened? A. Well, that day, 
the 23rd, between seven and a little after seven o'clock, I was alone at 
that time and there were no customers in the store. The door -- 
immediately the door opens and a young man comes in and after that 
young man a few more come in, in the same time practically and before 
I know it it was about five or six and immediately they didn't ask for 
nothing. As aruleI let them come in. I don't ask what they need. 

One fellow says to me, this is a hold-up and took out a gun from his 
pocket and showed it to me. 

Q. Took what? A. A gun and he says -- then I was kind of quiet 

and he says, where is your money ? I told him in the register and 
then he says, open the register. I open the register and suddenly he 
Starts to shake me in my pockets, the one with the gun. I was wearing 
an apron and I had some change and some other little things. At the 
same moment, one from the group, turned around to the register and 
took the money out of the register, whatever was in there, all the silver 


and everything that was in there. 
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Q. About how much was in the register? A. Well, will say be- 
tween a $100 of silver at that time. 

Q. You say someone shook you down, what do you mean by that? 
A. Didn't shake me. The one that had the gun searched me. 

Q. Searched you? A. I put my hands up like this a he searched 
me and at the same time one from the group swiftly come behind the 
register there and took the money, the same time, while that one was 
Searching me. | 


Q. Was anything taken from your pockets? A. silver, some money 


was in there, any how. 

Q. From your pockets? A. From my apron pocket, 

Q. Then what happened? A. And then immediately ier took some 
cigarettes there, loose packages, I mean and then they went away after that. 

Q. Now, do you see here in the court room any of the people who 
were in your store on December 23, 1960, and held you up? A. A young 
man there. I seen him in the store there. 

Q. Which young man? A. This fellow here. 

Q. Well, how is he dressed? A. Well, I recognize him - I don't 
remember how -- | 

Q. Which person is it? Come down here and point him out. A. All 
right. This young man here. He was inthe group of boys there. 

MR. CAPUTY: May the record show, Your Honor, that he has point- 
ed to the Defendant Moon? | 

THE COURT: Yes. I don't think they are suggesting that Mr. 
Latimer is a boy. | 


MR. CAPUTY: You may resume your seat. 
BY MR. CAPUTY: 

Q. You say he was in the group of boys that did what? | A. That 
was in the store and made a hold-up. | 
Q. Did this happen in the District of Columbia? A. That's right. 
MR, CAPUTY: Ihave no further questions. 
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CROSS EXAMINATION 
BY MR. LATIMER: 

Q. Mr. Alpert, how long have you worn glasses? A. Worn glass - 
es? Yes, I will say between two years. 

Q. Did you wear glasses even part time before that for reading, 
etc? A. Now, I don't remember exactly how long. I don't have separate 
glasses for reading, 

Q. But do I understand that you have worn glasses regularly at all 
times? A. Not all the time. Recently, you know, for the last two years. 
I didn't need no glasses. 

Q. You say not all times. Do you eliminate other than when you 
have retired for the night? A. At the present time I wear it all the time. 

Q. Are they bi-focals? A. Plain glasses. 

Q. Do you recall whether or not you were wearing glasses when 
this occurred? A. Thad my glasses on, that is right. 


Q. You said you had your glasses on at that time? A. Yes. 


Q. As a matter of fact, Mr. Alpert, you were not certain whether 
the defendant Moon was one of the -- one of those that was in your store 
or not, are you? A. Iamsure that he was. 

Q. You think he was there? A. Iam sure, 

MR. CAPUTY: [I object, Your Honor. 

THE COURT: I think he has answered. 

THE WITNESS: I am sure that he was there with the group of boys. 
What his actions was, what he was doing, you know. 

BY MR. LATIMER: 

Q. Iam not interested in what he was doing. I want to be sure -- 

A. He was in the store. 
* * 
BY MR. LATIMER: 

Q. Mr. Alpert, I want to reframe that last question. 

Ina previous proceeding, when there were two defendants before 
you, do you recall the manner of identification you made at that time of 
those two? A, What do you mean in this respect ? 
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Q. Did you describe the two defendants in size, height, etc., to the 
court, at that time? A. Well, one was taller, a slim tall one, 

Q. What was the size of the other? A. About medium built. I 
don't remember exactly the height of the man. ! 

Q. You identified the smaller person? A, Yes, 

Q. As one of the defendants in the case? A, Yes. | 

Q. And then do you recall the manner in which you ‘identified the 
other person? Did you make any description of him? A.| No, I don't -- 

THE COURT: I don't believe he understands. | 

THE WITNESS: I don't. 

BY MR. LATIMER: 

Q. Prior to December 23, when you say that this man was among 

others that came to your store, had you ever seen him before? A. I 


Seen him in the store. | 

Q. You have seen him before in the Store? A, [ seen him in the 
store when he came in with the group of boys. 

THE COURT: On the 23rd? 

THE WITNESS: That is right. 

BY MR. LATIMER: | 

Q. What I want to know is, did you know him as Leroy Moon before 
this incident? A, No. ! 

Q. You did not? A, No, | 

Q. All right. And then when you were asked by government coun- 
sel to identify the two defendants in another proceeding, do you recall 


the language you used to identify Leroy Moon as one of the defendants 
in ancther proceeding? A. What do you mean? The way I talked to him? 
The way I recognize him at headquarters ? | 

Q. No, lam talking about the night of December 23 when they were 
in your store? A. I did no talking to them. I was scared at the time. 

Q. Do you recall saying that there was a Small person and a taller 
man there? A. The Small person had a gun. I can tell you that way and 
the taller fellow took the money out. | 

Q. Did you limit your identification of the second defendant to the 
fact that he was taller than the other person? | 
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MR. CAPUTY: Your Honor, I don't know what he means by a se- 
cond defendant. This witness has testified there were a lot of people in 
the store. I think this is confusing. 

THE WITNESS: It is hard to remember the size of the boys. It 
is impossible. 

BY MR. LATIMER: 

Q. You only had two men before you at this other proceeding. A, 
You asked what he did and I explained the best I can. 

Q. You made an identification of both of them, didn't you? A. Yes. 

Q. AllIam asking you and I will make it just as clear as I can, 

After you had identified the smaller person, then did you not say 
and limit your identification to the fact that the other person was taller 
than the other man? 

MR. CAPUTY: That is not true, if Your Honor please. | object. 

I respectfully object. I object to the form of that question. 

THE COURT: Did you identify this defendant Moon in another pro- 
ceeding? 

THE WITNESS: Your Honor, what do you mean by the other pro- 
ceeding? 

THE COURT: Do you want to state it, Mr. Latimer? He is asking 
what proceeding. 

THE WITNESS: [| recognize him because he was in the store. 

THE COURT: You had better ask him your Own questions, Mr. 
Latimer. 

BY MR. LATIMER: 

Q. When we referred to the former proceeding, it was by the same 
offense that he is on trial here today, except you had two defendants. A. 
Right. 

Q. One of these defendants is back now again because -- 

MR. CAPUTY: Wait a minute. 

MR. LATIMER: I can't say why but he is here again. Ail right. 


Now, what Iam asking you is this: Can you recall just what you said 


when you endeavored to identify Moon, the defendant in this case? 
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THE WITNESS: I do not use no language, 

MR. CAPUTY: I object, if Your Honor please. He Said he didn't 
use any language, | 

BY MR. LATIMER: 

Q. You didn't make any description that he was the taller? A. 
The only thing I Say is that the taller took the money. That is what I ex- 
plained. | 

Q. That the taller took the money? A. Yes. | 

Q. Did you ever identify the taller as being Leroy Moon? A. Now, 


I don't know the name. [ cannot tell the names, you know. | 
Q. Did you ever identify the taller of the two as being this person 
here, the defendant now? A. Nope. 
MR. LATIMER: Thank you very much. 
REDIRECT EXAMINATION | 
BY MR. CAPUTY: | 
Q. Let me ask you one question. At the other trial of this case, 


counsel has asked you, did you make an identification of this defendant in 
open court? Did you identify him in open court? A. | identified that he 
was in my store. | 

Q. During the other trial did you identify him as a pefson that was 
in your store? A, Yes. i 

MR. CAPUTY: That is all. 

THE COURT: All right, sir, you may step down. 

(Witness excused. ) 

MR. CAPUTY: Sgt. Mark W. Gray. 

MARK W. GRAY 

was called as a witness on behalf of the government, being duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: | 
Q. State your name and assignment, sir. A. Det. Sgt. Mark W. 


Gray, assigned to the safe squad, Metropolitan Police Department. 
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Q. Now, directing your attention to January, 1961, what was your 


assignment? A, Assigned to the Robbery Squad. 

Q. Prior to January, 1961, how long had you been assigned to the 
robbery squad? A. 11 years. ; 

Q. And is that of the Metropolitan Police Department in the Dis- 
trict of Columbia? A. That is correct, sir, 

Q. Do you know one Leroy Moon, Jr.? A, I do, sir. 

Q. Do you see him in the court room? A. Yes. 

Q. Would you point him out, please. A. He is seated next to coun- 
sel at the table. 

MR. CAPUTY: May the record show, Your Honor, that the witness 
has identified the defendant Moon? 

THE COURT: Yes. 

BY MR. CAPUTY: 

Q. Now, directing your attention to January 24, 1961, did you have 
occasion to be with Leroy Moon, Jr.? A. I did. 

Q. And about what time of the day was it that you were with Leroy 

Moon, Jr.? A, About 11:30 a.m. 

Q. And where were you with him? A. Inthe Marshal's cell block 
in this building. 

Q. Now, was any other person with you at the time that you were 
with the defendant Moon? A. Yes, sir. 

Q. Who was with you? A. Det. Sgt. Robert Caldwell, assigned 
to the robbery squad. 

Q. Now, where, if anywhere, had the defendant Moon been prior to 
the time you had seen him in the Marshal's cell block, sir? A. He had 
just been arraigned before the United States Commissioner on this charge. 

Q. Now, directing your attention to that day, January 24, 1961, 
would you tell the Court and the Jury what, if anything, this defendant 
Moon said concerning this hold-up at 401 V Street, Northwest, this hold- 
up? A. Moon stated to me that he belonged to a club, a group of boys, 
who were previously known as the Gay 90's and changed the name to the 
Ramblers. He stated that shortly before the robbery at 401 v Street, 
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| 


Northwest, he anda group of boys were standing on the corner of 7th and 
T, Northwest, and planned to hold-up a store. | 
Together they walked to 401 V Street, Northwest, and went in. He 
stated that he stood by the door while the others robbed the place, took 
the money out of the cash register at the point of guns and together they 
left and went back to Seventh and T Streets and divided up the money. 
Q. Did he say what day this happened? A. It happened just before 
Christmas, | 
Q. Now, did this -- this is all I have, 
CROSS EXAMINATION | 
BY MR, LATIMER: | 
Q. Mr. Gray, did you reduce this to writing, the alleged statement 
of the defendant Leroy Moon? A. Yes, sir, I did. | 
Q. Did you give him an Opportunity to read it or did you read it to 
him? A, Well -- now, no, sir. ! j 
THE COURT: Do you mean did he get a signed statement? 


MR. LATIMER: Iam Coming to that next, sir. | 
BY MR. LATIMER: | 
Q. You reduced it to writing but did you give an opportunity to this 
defendant to read it? A. No, sir, I did not. | 
Q. Did you offer it to him for signature? A. No, sir, I did not. 


Q. Do you have that statement with you at this time? A. I have 
a typewritten statement that I prepared from my notes. It is in the jacket. 

Q. Now,I ask you this question: Why did you not present this state- 
ment to this defendant for his signature? A. I didn't think it was neces- 
sary at the time, sir. | 

Q. Why did you not later present it to him for his reading and sign- 
ing of it? A. Because I didn't think it was necessary. Det. Set. Caldwell 
also heard his admission. He was very free and admitted it very freely. 
I didn't think it was necessary to take a signed statement from him. 

Q. What is your usual practice of taking statements of this nature 
as to the signing of them? A. The usual practice is that first to inform 
them of their rights and ask if they wish to make a statement and if they 
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do we take a statement from them and allow them to read it and correct 
it and sign it. 

Q. Why didn't you do that in this case? A. Well, we didn't have 
the facilities in the cell block for that purpose, sir, 

Q. Could you not have done it subsequently and presented it to the 
defendant? A. Possibly, 

Q. Now, as a matter of fact, you didn't think it was important that 
he see his statement; is that correct? A. No, I didn't think that, no, sir. 

Q. What did you think? A, [I thought that the ora] admission was 
sufficient. 

MR. LATIMER: Will you indulge me a moment, Your Honor? 

(Mr. Latimer conferring with the defendant.) 

REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. When you Say, Det. Gray, that you reduced the statement to 
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writing, what did you reduce to writing? A. I made notes in long hand 
of what he said. When I went back to the office, not having a typewriter 
here inthe building, I used the typewriter to record these notes ina 
statement form. 

Q. Now, at the time that you had gone back to the office, after you 
had talked to him at the cell block in this building, in whose custody was 
the defendant Moon? A. He was in the custody of the United States Mar- 
shal, 

Q. Did you leave him in the cell block? A, Yes, sir, I did, 

Q. Did you leave him here in the cell block? A. Yes, I did. 

MR. CAPUTY: That is all. 

Det. Caldwell, please, 

ROBERT R, CALDWELL 
was called to the stand on behalf of the government, being duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. State your name and assignment. A. Robert R, Caldwell, De- 


tective Sergeant, assigned to the robbery squad, Metropolitan Police 
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Department. 


Q. Were you a member of the robbery squad on the) | Metropolitan 
Police Department on January 24, 1961? A. I was, 
Q. Now, directing your attention to that date, January 24, 1961, 
were you working with Det, Sgt. Mark W, Gray? A, I was, sir. 
Q. Do you know a person named Leroy Moon? A. Yes, sir. 
Q. Do you see him here in the court room? A. He; is the defend- 
| 
Q. Which one? Point him out. A, That is him. 
MR. CAPUTY: May the record show, Your Honor, that he has id- 
entified the defendant Moon? | 
BY MR. CAPUTY: 
Q. Did you have occasion to see this person whom you have identifi- 
ed, Leroy Moon? A. Yes, sir, 
Q. On January 24,1961? A, Yes, sir. 
Q. Where did you see him? A, Inthe cell block of this court. 
Q. The cell block where? A. In the basement of this court. 
Q. Was Det. Sgt. Mark Gray with you at that time? A. Yes. 
Q. Now, at the time that you had seen the defendant Moon in the 


cell block on January 24, can you tell us whether he had been before the 
Commissioner ona preliminary hearing? A, He had, sir. | 
Q. Did you have occasion to talk to the defendant Moon on this oc- 
casion, January 24,1961? A. I did, sir. | 
Q. Would you tell us what, if anything, he said concerning this of- 
fense, the offense at 401 v Street, Northwest, on December 23° A. He 
Stated he went up there along with four other men and they went in the 
store. He stood beside the door as a look-out and took the money and left 
and he stated his share was $9, the proceeds of this hold-up.| 
Q. That is the statement, sir? A. Yes. | 
MR. CAPUTY: Allright. That is all. 
CROSS EXAMINATION 
BY MR. LATIMER: | 
Q. Det. Caldwell, was Det, Gray present when you questioned the 


defendant? A. I was present with him. He did the questioning, 
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Q. You were both present throughout the proceeding? A. That is 
right. 

Q. Did you ask him any questions at all? A. I may have. I don't 

recall if I did or not, sir. 

Q. Did you reduce what you asked him and his replies to writing? 
A. No, sir. 

Q. You state that he made a statement in your presence that he 
participated in this robbery? A. That is right, sir. I made notes in my 
notebook but I didn't make any typewritten statement. 

Q. Did you present any statement to the defendant Moon for signa- 
ture? A. No, sir. 

Q. At that time or any time thereafter? A, No, sir. 

Q. Why didn't you? A. I didn't think it was necessary. 

Q. Do you think it is now necessary ? 

THE COURT: That wouldn't make any difference, would it, sir? 

BY MR. LATIMER: 

Q. You did not think it was necessary at the time? A. No, sir. 

MR. LATIMER: That is all I have. 

MR. CAPUTY: I have no further questions. 

THE COURT: You may step down. 

(Witness excused.) 

MR. CAPUTY: The government rests. 

* * * * * 

THE COURT: Ladies and Gentlemen, we are going to take up a mat- 
ter at this time that doesn't concern you. 

(Jury excused from the court room.) 

(Wilbur L. Queen was brought into the court room.) 

THE COURT: Your name is Wilbur L. Queen? 

MR. QUEEN: Yes, sir. 

THE COURT: Queen, you have been summoned by defense counsel 
to appear here as a witness on behalf of the defendant Moon. Before you 
do take the stand and testify in this case, I want to admonish you, that you 


are not required to testify in the case and you have a perfect right to 


13 


refuse to testify, if so to do would tend to incriminate you or might 


subject you toa penalty of the law. | 

Now, you have a perfect right to testify if you want to but you can- 
not be required to do so. Do you understand what I mean? You might be 
subject to perjury or for some other offense, I don't know. 

MR. QUEEN: Yes, sir. 

THE COURT: Do you want to testify ? 

MR. QUEEN: I will testify. 

THE COURT: Do you understand what you are doing? 

MR. QUEEN: Yes, sir. | 

THE COURT: In other words, you are Saying to the court that after 
you have been told that you do not have to testify, you still want to testify 
in the case? | 

MR. QUEEN: Yes, sir. Well, can I ask you a question? 

THE COURT: Yes, sir. 

MR. QUEEN: Is this the same trial that has been going on before? 

THE COURT: This is a re-trial of the case in which this defendant 
was involved, 


Now, let me Say this to you: I understand from the record that you 
have heretofore plead toa couple of these Cases, and that your charge in 
this case was dismissed? | 

MR. QUEEN: Yes, sir, | 

THE COURT: While this case has been dismissed as to you, if you 
get on the stand and make Some statement which is inconsistent with the 


previous sworn statement, you might find your matter going before the 
Grand Jury for perjury. | 
Now, I know nothing about it but I want you to consider it. You have 
a perfect right to testify but I want you to make sure that you understand 
what you are doing. | 
MR. QUEEN: Your Honor, I don't und-rstand the first part of what 
you said a few minutes ago, pertaining to the Grand Jury. | 
THE COURT: Iam saying that if you take the stand and make a 
Sworn statement which is false and knowingly made and the government 
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has some other witnesses who can prove it or some Sworn previous test- 
imony in the case or statements by you, the government would have the 
right 2nd duty of presenting the matter to the Grand Jury for its consider- 


ation to determine whether or not you should be indicted for perjury. 


Do you understand what Iam saying ? 

MR. QUEEN: Yes, sir. 

THE COURT: Are you sure you understand? 

MR. QUEEN: I understand. Can I ask you a question? 

THE COURT: Yes, sir. 

MR. QUEEN: I had been before a judge last week and my lawyer 
told the judge that I didn't have any intentions of testifying in an indict- 
ment. The District Attorney told the judge that it was an indictment com- 
ing up Monday and I was testifying in it and my lawyer told the judge that 
I had no intention of testifying in it. 

THE COURT: You had no intention of testifying ? 

MR. QUEEN: That is what my lawyer told the judge. I want to know 
when he said indicted, I thought he meant someone would be indicted for 
@ crime and that I was to come in and testify and since I have already 
testified before and this is a re-trial, would I be charged for perjury ? 

THE COURT: If you say anything that is not consistent with what 
you said previously, you certainly would have the matter presented to the 
Grand Jury, yes. 

MR. QUEEN: I understand it perfectly then. 

THE COURT: Under those circumstances do you elect to testify 
or not? 

MR. QUEEN: I will testify. 

THE COURT: Any further admonishment? 

MR. CAPUTY: If Your Honor please, in addition to his previous 
testimony, any statements prior to his testimony last time, Your Honor 
has said any inconsistent -- 

THE COURT: He asked me about the previous trial. That is true. 
Do you understand what the District Attorney has said? 

MR. QUEEN: No, sir. 
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THE COURT: Not only this previous hearing but any other pre- 
vious statements which you may have made which might be inconsistent 
with any statements which you may make in this case, | 

MR. LATIMER: Your Honor, it could not be too broad. I think he 
would have to be limited to -- there are some cases that are linked here 
together. What he might have said a year ago in an entirely different 
proceeding would not have any bearing. 

THE COURT: No, sir. I think you have misconstrued what I have 
said and I hope the defendant didn't, 

I am saying to you that if you make any statements today which is 


material in this case, which is inconsistent with previous statements 
which you made, you may find yourself indicted for perjury. Do you agree 
with that? | 
MR. LATIMER: Yes, sir. 
THE COURT: You are the one to determine it. 
MR. QUEEN: Yes, sir, I understand. 
THE COURT: Do you elect to testify or not? 
MR, QUEEN: Yes, yes, Sir, I will testify. 
THE COURT: Do either counsel have anything further ? 
MR. LATIMER: I have nothing further. | 
THE COURT: All right, sir, you may retire temporarily. 


(Mr. Queen was removed from the court room.) 

THE COURT: Bring the jury in, Mr. Marshal. 

(Jury brought into the court room.) 

THE COURT: You may proceed, Mr. Latimer. 

MR. LATIMER: Wilbur Queen. 

WILBUR L. QUEEN | 
was called to the stand on behalf of the defendant, being duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 

BY MR. LATIMER: 
Q. Your name is Wilbur L. Queen; is that correct? A. Yes, sir. 
Q. Where do you live? A. 469 Ridge Street, Apartment 3, North- 
west. | 
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Q. 469 Ridge Street, Apartment 3, Northwest, Washington, D. C.? 
A. Yes, sir. 
Q. How oldare you? A. lam 16 years of age. 
Q. Do you recall where you were shortly after seven c'clock on 
December 23, 1960, which was a Friday in the evening? A. Yes, sir, I do. 
Q. All right. Where were you shortly after seven o'clock? A. 
Shortly after seven o'clock, I was on Fifth and "y"' Streets, Northwest. 

Q. Keep your voice up, please, 

Now, did you remain there or proceed to another location? A. Well 
I walked to Fourth and V and then I returned back to Fifth and V. 

Q. Allright. Now, what were you engaged in? Do you understand 
what I mean? What were you doing shortly after seven o'clock at that 


particular time? A. I was witha group of boys. 


Q. With a group of boys? A. Yes, sir. 

Q. What were you and your group doing? A. Well, I had met the 
group on the way up Fifth Street and I was going toa party later on that 
evening. So I walked with the group to Fourth and V and where I left the 
group on the corner of Fourth and V Streets and walked back to Fifth and 
V and down Fifth Street, 

Q. Do you recall at any time entering the store of Mr. Henry Al- 
pert? A. No, sir, I do not know a Henry Alpert. 

Q. Do you -- 

THE COURT: No, sir. That is not the question. Do you recall 
entering a store? Give him the address. 

MR. LATIMER: Yes, I will give him the correct address. 401 V 
Street, Northwest, a grocert store. 

THE WITNESS: No, sir, I do not. 

BY MR. LATIMER: 

Q. Were you near that store at that time? A. Yes, sir. The store 
was -- I was up at the corner from that store. At one time J was directly 
across from the store. 

Q. Did you -- A. I left the corner on which this store was and 
walked to the Opposite corner. 
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Q. You left the corner where the store was? A, And walked to 
the opposite corner. | 
Q. Let me ask you this question: Was Leroy Green with you in 
your group? A. A fellow by the name of Kenneth Green was with me, 
Q. I asked you whether Leroy Green, was he present with you? 
A. No, sir. | 
Q. Do you know whether or not any of the group that you were with 
entered the store? | 
THE COURT: I will sustain the objection to that. 
MR. LATIMER: [| Will withdraw the question, 
BY MR. LATIMER: 
Q. Do youknow Leroy Moon, Jr. ? A. Yes, sir, I have seen him, 
Q. Do you see him in the court room? A. Yes, sir. | 
MR. LATIMER: May the record show that he indicates the defend- 
ant Moon? | 
THE COURT: Yes, sir. 
BY MR. LATIMER: 
Q. Was he with you and the group to which you refer on the even- 
ing of December 23? A. No, sir. | 
Q. Did he at any time discuss with you a hold-up of a store of Mr. 
Henry Alpert? A. No, sir. I had not seen Leroy Moon all that day. 
THE COURT: [| understood you to Say that you did not discuss the 
question of a hold-up with the defendant and did you say that you had not 
seen the defendant all day? | 
THE WITNESS: That's correct. 
BY MR. LATIMER: 


| 
| 
| 
Q. Had you ever seen him previous to this occasion? A. I had 


seen him before in the Streets, 
MR. LATIMER: That is all I have. 
CROSS-EXAMINATION 
BY MR. CAPUTY: 
Q. Now, you say you didn't take part in the robbery at 401 V Street, 
Northwest, on December 23, is that right? A, [I beg your pardon? 
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Q. Is it your testimony that you didn't take part in the robbery of 
401 V Street, Northwest? 

THE COURT: I don't believe that question was put to him. I be- 
lieve the question was, did you enter the store. 

BY MR. CAPUTY: 

Q. Well, did you take part in the robbery of that store at 401 V 
Street, Northwest on December 23? A. I was not in the store at the time 
the store was robbed. 

Q. Well, did you act as look-out or anything while this robbery was 
going on? A. JI did not know the store was going to be robbed. I did not 
know that a robbery was going to take place. 

Q. You did not know that? A, No, I did not. 

Q. Well, then as far as you know no robbery had taken place on 
December 23; is that correct? A. I found out about the robbery later on 
that night. 

Q. Who are the fellows that you were with on December 23? 

A. Kenneth Green was with me and a fellow by the name of Thomas Sims. 

Q. Anyone else? A. A couple of more other fellows but I do not 
know their names. 

Q. You were asked if you know a Leroy Green, Is there such a 
person as Leroy Green? A. No, I do not know a person Leroy Green. 


Q. Do you know a person Jerry Green? A. Yes. 
Q. Was he with you? A. I did not see him. 
Q. What? A. I did not see him. I did not know J erry Green at the 


time. I know his brother, 


Q. Do you today know a person named Jerry L. Green? A. Yes. 

Q. Was Jerry L. Green with you around 401 V Street, Northwest, 
on December 23? A. I told you that Kenneth Green was with me. 

Q. I didn't ask you that. Iam asking if this person whom you know 
as Jerry L. Green, whether he was there? A. No. 

Q. He wasn't? A. No, I did not see him. 

Q. Now, you were indicted for this offense, too, 401 V Street, 
Northwest, weren't you? A. I was. 
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Q. Now, did you on the 22nd. of January at the robbery Squad, to 
Det. Blancoto and Det. Sgt. Mark Gra is complaining 
witness, \Presence of 
took part in 


THE COURT: Yes, sir, 
(AT THE BENCH) 
THE COURT: What is your objection? 
MR. LATIMER: The objection is that under the recent cases in 
our Court of Appeals, Kelley versus the | 


t one witness 
said to another. 
THE COURT: For the Purpose of impeachment. 
MR. LATIMER: The case holds clearly that it is irrelevant, 

THE COURT: | don't understand you, Mr. Latimer. In other words, 


if the witness takes the stand and makes a Statement and thé witness made 


a previous inconsistent statement, he cannot be challenged ? 
MR. LATIMER: Under this ruling he cannot be challenged, 


THE COURT: I think I will hold against you, sir, | 


MR. LATIMER: During the recess ] would like to present that case 
and you can correct me if it is necessary. I could be mistaken, Your 
Honor. | 
(END OF BENCH CONFERENCE.) 

BY MR. CAPUTY: 
Q. Do you recognize this officer ? Stand up Det. Mark Gray, 


A. Yes, sir, I do. | 


| 
Q. Did you see him on January 22, 1961, in the FOOvery squad 
office? A. Yes, sir, | 


Q. Did you see him? A. Yes, I seen him. 
| 
Q. Allright. Did you not on January 22, 1961, to this Police officer 
ve named John R. Bulls of the Juvenile Bureau and 


20 


also to a Det. Blancoto and also to this complaining witness, Henry Alpert, 
and did you not say that you took part in the robbery at 401 V Street, 
Northwest, and that Moon took part in that robbery? Didn't you say that? 
A. I did not say that I had taken part in the robbery. I told them I was at 
the corner of Fifth -- that I had walked with the group of boys to Fourth 
and V and there I left the group of boys at Fourth and V Streets andI 
proceeded back to Fifth and V. 

Q. Did you say tha Moon was one of the individuals that went and 
entered that store and took part in that robbery? Didn't you say that? 
A. No, I did not. 

Q. Didn't you make that statement? A. I did not say that. I did 
not know. I did not know that. I did not know him as the pertaining to 
Leroy Moon. 

MR. CAPUTY: I have no further questions. 

MR. LATIMER: I have no questions. 

THE COURT: All right. You may step down. 

MR. LATIMER: May Ibe indulged, Your Honor? 

THE COURT: Certainly. 

(Mr. Latimer conferring with defendant Moon.) 

THE COURT: Ladies and Gentlemen, I think I should Say to you 
that the sole purpose of the introduction of this latter testimony in this 
instance was for use by you in passing upon the credibility of this witness. 

MR. LATIMER: May we approach the bench? 

THE COURT: Yes, sir. 

(BENCH CONFERENCE.) 

MR, LATIMER: The defendant now States that he wishes to take 
the stand but I thought I should inform the court and Mr. Caputy because 
I did not identify him as a witness. 

THE COURT: All right, sir. I know you have advised him of your 
best judgment in this matter. 

MR. LATIMER: Yes, I have. 

THE COURT: I have no doubt about it, sir, but lam doing it for 


the purpose of the record, and having advised him he elects to take the 
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stand and understands what he is doing? | 
MR. LATIMER: Yes, but I will talk to him once more. 
THE COURT: You may. | 
(END OF BENCH CONFERENCE.) 
(Mr. Latimer conferred with the defendant Moon.) 
MR. LATIMER: Leroy Moon. 

LEROY MOON | 
was called to the stand on behalf of the defense, having been duly sworn, 
was examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. LATIMER: 
Q. Your name is Leroy Moon, Jr.? A. Yes, sir. | 
Q. Where do you live? A. 38 27th Street, Northwest, 


THE COURT: Mr. Witness, this is important to you. ‘These Ladies 


and Gentlemen have to hear you. Speak up. 
BY MR. LATIMER: | 
Q. Where do you live? A. 38 27th Street, Northwest. 
THE COURT: We will recess for lunch at this time, Ladies and 
Gentlemen, with the Same admonition I have heretofore given you. 


(Whereupon, at 12:30 p.m., court recessed until 1:45 P.m., the 
same day.) | 


THE COURT: You may proceed, Mr. Latimer. | 
LEROY MOON, Jr. 
resumed the stand, previously Sworn, and testified further as follows: 
DIRECT EXAMINATION (Cont' d) | 
BY MR. LATIMER: | 
Q. Now, you have already stated your name and your address. 
Where were you the afternoon and evening of Friday, December 23, that 


is, the Friday before Christmas? Do you recall just where you were that 
| 

entire afternoon and evening? A. I was home all morning with my little 

girl, taking care of her. | 


THE COURT: Now, Mr. Witness, you will have to keep your voice 


up. These Ladies and Gentlemen are not hearing you. 
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THE WITNESS: I was home all day staying -- taking care of my 

little girl. 
BY MR. LATIMER: 

Q. Did there come a time when you left your home? A. Yes, sir, 
there did. 

Q. About what time was that? A. About 6:30. 

Q. 6:30 in the afternoon? A. My mother came in from work and 
she asked me, did I want to go out. 

Q. You went out and your littlegirl remained with your mother? 
A. Yes, sir. 


Q. Do you recall just where you went when you left your home? 


A. Yes, sir, I do. I walked out to Georgia Avenue and waited about five 
or ten minutes to catch a bus. I caught a bus and rode down Florida Ave- 
nue, 

Q. You got ona bus at Georgia Avenue? A. Yes, sir. 

Q. Which was coming south? Coming towards Washington proper ? 
A. Came out of the Soldier's home. 

Q. Allright. And you came on and what did you do when the bus 
reached Florida Avenue? A. The bus reached Florida Avenue, I got off 
the bus. 

Q. Then where did you go? A. I walked across Florida Avenue 
and went over to 700 T Street. 

Q. 700 T Street? A, Yes, sir. 

Q. Do you remember about what time that was? A. I would say it 
was about 7:00 o'clock. 

Q. How long did you stay in the premises of 700 T Street? A, I 
Stayed there all night. 

Q. Were you at any time in the afternoon or evening of December 
23, 1960, in or neara grocery store at 401 Vv Street, Northwest? A. No, 
I wasn't, no. 

Q. You were not there? A, No, sir. I have never been in the store 
before in my life. 

Q. Have you been in there at any time since then? A. No, sir. 
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Q. Did you have any conversation with anyone with regard to the 
robbery or the hold-up of this grocery store of Mr. Alpert, 401 V Street, 
Northwest? Did you ever discuss it with anyone? A, Ne, sir. 

Q. When did you first hear of the Alpert robbery? A. Iheard 
about the Alpert robbery over in the District Jail. | 

Q. About when was that date? A. I would say it was about the 3rd 
because they brought me up for arraignment on the 4th. I couldn't say 

what month. | 

Q. January 24? A. January 24, about that. Some time I know. 
Whether it was the 24th or not, I don't know. 

Q. In other words, you first -- 

THE COURT: Mr. Latimer, maybe you had better go Slower be- 
cause maybe the jury doesn't understand because I do not, | ‘Sir. 

BY MR. LATIMER: | 


Q. Iam going to ask you to speak slowly and clearly and just as 


loud as you can. 
You were arraigned on January 24, is that correct? A. Yes, sir. 
Q. Here in this court building? A. Yes, sir. 


Q. All right. And when did you first hear about this robbery ? A. 
I heard about this, the alleged robbery, about January 23. : 

Q. The day before you came to the court house? A, Yes, sir. 

Q. That is the first time that you heard about the Alpert robbery? 

A. Yes, sir. | 

Q. Who told you about it? A. Two policeman came over to the 
District Jail and told me that I would be arraigned for this robbery. 

Q. Keep your voice up. A. They told me that I would have to come 
up the next day for the robbery. They asked me did IT have anything to -- 
did I know anything about the robbery and I told them I knew: nothing about 
it. | 

Q. All right. Do you remember the names of those two officers ? 
A. No, I don't but I have seen one of them before. | 


| 
Q. Allright. Then there came a time on January 24 when you were 


arraigned in this building, isn't that correct? A. Yes, sir. | 
| 
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. All right. Arraigned? A, Yes, sir. 
- And how did you Plead? A. Not guilty. 
- Not guilty? A. Yes, sir. 

Q. Did you talk to any officer or officers on January 24 in the cell 
block of this building? A. Yes, I did. 

Q. Do you recall the names of the persons that you talked to? 

A. One of them was Gray. 

Q. Officer Gray? A. Yes, sir. 

Q. What was the name of the other officer? A. [| do not -- he did 
not say. 

Q. Was there another officer with Officer Gray? A. Yes. 

Q. What was his name? A. I don't know. He was there but he 
said very little. 

Q. Did you see either or both of those officers in the court room 
this morning? A, Yes, sir, I did. 

Q. Testifying? A. Yes, sir. 

Q. Now, I want you to tell very carefully and Slowly and plainly 
and loudly to the Court and so that every member of the jury can hear, 
just what you told these officers when they talked to you that day. A. The 
officers asked me about a book that was Suppose -- 

Q. Louder, please. A. The officers asked me about a book that 

the group of boys was Suppose to have. They said -- the officers 
told me that I was the leader. I told them I was not. The officers said 
I have a book which pertained to names of every boy that was Suppose to 
be in this group and the officers also told me that I was Suppose to have 
a book with how much money they took off each robbery. I told them I 
did not. I told them they could go to my house and search anywhere. [I 
do not have a book. He said there was also another boy named Calvin 
Barnhock who also had a book, suppose to be treasurer or something 
like that. They said they had not caught him at that time. 


They told me that I just as well confess to the crime because they 


said they already knew about it, already knew that I was one of them, 
that I was the leader or Something like that. | denied it. 
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Q. Did you ever have a book with such names in it? | lA. No, I did not. 

Q. Have you ever seen such a book? A. No, I did not. 

Q. Allright. What else did you tell the officers ? A, Well, they 
asked me about -- they kept asking me about this case. They asked me -- 
told me that I just as well confess that I did it and I told them that I knew 
nothing about it. I told them that I did not do it and this time he hada 

tablet in front of me, a little white tablet about like that, a pocket 
book with a pencil andI kept talking to him and I also talked to the other 
one and I denied it and then they told me to go on back and s0 they put me 
back -- taken me back in the lock up and I saw them write down my name 
and put a check beside it. | 

Q. Did they show you anything they wrote down? A. No, sir. I 
looked over his shoulder and I saw him writing down my name. 

Q. Did you sign any statement? A. I signed no statement, no, Sir. 

Q. Did you tell either Mr. Gray or Mr. Caldwell that you participated 
in this robbery and received $9? A. No, I did not. | 
Q. You made no such statement to either one of them ? A. No, sir. 
MR. LATIMER: I think that is all, Your Honor. 
THE COURT: Mr. Caputy. 

CROSS-EXAMINATION 

BY MR. CAPUTY: 


Q. Now, this is the officer who -- stand up, Officer Gray. He is 


one of the officers that talked to you in the cell block of this building; is 
that correct? A. Yes, sir. 
Q. And he was the one that was doing most of the ial A. Yes, 
sir. | 
Q. Allright. Now, is he the officer that said to you, you might as 
well confess about it. We know you did it? Is he the one that said that? 
A. Yes, sir. | 
Q. Did he say that in the cell block? A. The place downstairs 
where policemen come and talk to you. 


Q. After you had been before the Commissioner; isn't that correct? 
A. Yes, sir. | 
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. All right. Arraigned? A. Yes, sir. 
- And how did you plead? A. Not guilty. 
- Not guilty? A. Yes, sir. 
Did you talk to any officer or officers on January 24 in the cell 
block of this building? A. Yes, I did. 
53 Q. Do you recall the names of the persons that you talked to? 
A. One of them was Gray. 
- Officer Gray? A, Yes, sir. 
- What was the name of the other officer? A. I do not -- he did 


- Was there another officer with Officer Gray? A. Yes. 
- What was his name? A. I don't know. He was there but he 
said very little. 

Q. Did you see either or both of those officers in the court room 
this morning? A, Yes, sir, I did. 

Q. Testifying? A. Yes, sir. 

Q. Now, I want you to tell very carefully and slowly and Plainly 
and loudly to ‘he Court and so that every member of the jury can hear, 
just what you told these officers when they talked to you that day. A. The 
officers asked me about a book that was Suppose -- 

Q. Louder, please. A. The officers asked me about a book that 

the group of boys was Suppose to have. They said -- the officers 
told me that I was the leader. I told them I was not. The officers said 
I have a book which pertained to names of every boy that was Suppose to 
be in this sroup and the officers also told me that I was suppose to have 
a book with how much money they took off each robbery. I told them I 
did not. I told them they could go to my house and search anywhere, J 
do not have a book. He said there was also another boy named Calvin 
Barnhock who also hada book, suppose to be treasurer or something 
like that. They said they had not caught him at that time. 

They told me that I just as well confess to the crime because they 


said they already knew about it, already knew that I was one of them, 
that I was the leader or something like that. I denied it. 
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Q. Did you ever have a book with such names in it? A. No, I did not. 

Q. Have you ever seen such a book? A. No, I did not. 

Q. Allright. What else did you tell the officers ? A. Well, they 
asked me about -- they kept asking me about this case. They asked me -- 
told me that I just as well confess that I did it andI told them that I knew 
nothing about it. I told them that I did not do it and this time he hada 

tablet in front of me, a little white tablet about like that, a pocket 
book with a pencil andI kept talking to him and I also talked to the other 
one and I denied it and then they told me to go on back and 50 they put me 
back -- taken me back in the lock up and I saw them write down my name 
and put a check beside it. ! 

Q. Did they show you anything they wrote down? A. No, sir. I 
looked over his shoulder and I saw him writing down my name. 

Q. Did you sign any statement? A. I signed no statement, no, sir. 

Q. Did you tell either Mr. Gray or Mr. Caldwell that you participated 
in this robbery and received $9? A. No, I did not. | 

Q. You made no such statement to either one of them? A. No, sir. 

MR. LATIMER: I think that is all, Your Honor. 

THE COURT: Mr. Caputy. 

CROSS-EXAMINATION 
BY MR. CAPUTY: 

Q. ' Now, this is the officer who -- stand up, Officer Gray. He is 
one of the officers that talked to you in the cell block of this! building; is 

that correct? A. Yes, sir. 


Q. And he was the one that was doing most of the Mee A. Yes, 
sir, | 
Q. Allright. Now, is he the officer that said to you, you might as 
well confess about it. We know you did it? Is he the one that said that? 
A. Yes, sir. | 
Q. Did he say that in the cell block? A. The place downstairs 
where policemen come and talk to you. 


Q. After you had been before the Commissioner; isn't that correct? 
A. Yes, sir. 
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Q. And after you had been before the Commissioner you were told 


that you didn’t have to do any talking and you were advised of your rights, 
not to do any talking; isn't that correct? A. Yes, sir. 

Q. All right. Now, did you do any talking about this before this 
police officer Gray and Officer Caldwell in the cell block after you had 
left the Commissioner? A. I told them I knew nothing about it. 

Q. Is that what you said? A. Yes, sir. 

Q. Now, you didn’t tell them that you took part in this robbery and 
that you got your share of the money and you gave -- it was your gun that 
you loaned to one of the fellows? You didn't tell them that, did you? 

A. No, sir, 

Q. Now, on the 5th of January, 1961, in the District of Columbia, 
you are the same Leroy Moon, J r., who was convicted of carrying a gun, 
weren't you? A. Yes, sir. 

Q. All right. Now, do you owna gun? A, Yes, sir. 

Q. Do you know the complaining witness Henry Alpert, the one who 
testified about the robbery; do you know him? A. I saw him once before. 

Q. Where? A. In this court room. 

Q. In this court room? A. Yes. 

Q. Had you ever been in this store? A. No, sir. 

Q. Now, as far as you know Mr. Alpert has no hard feelings or 
ill-will towards you, has he? A, No, sir, not that I know of. 

Q. You heard Mr. Alpert testify that you were one of the boys in 
the store, one of the group of boys that came in and robbed him on the 
23nd of December? That didn't happen, did it? You weren't one of them? 
A. No, sir. 

Q. You weren't in that store? A. No, sir. 

Q. Now, what did you mean when you said that after you left home 
after your mother came that you stayed all night at 700 T Street? What 
did you mean by that? A. At that time there was a girl there and I was 
having a kid by me. 

Q. What's her name? A. Aussie Lane. She was sick that night 
and I spent the night. 
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Q. And you didn't mean that you were standing on the corner, isn't 
that correct? A. Yes. | 

Q. You were in her place? A. Yes, sir, 

Q. What time did you go to her place? A. ] would say about 2 or 
three minutes after seven. | 
Q. What time did you arrive at Seventh and T Streets ? A. Seven- 
th and T? | 

Q. Yes. A. About three minutes after seven. | 

Q. Where is her place that you said you stayed all night ? A. Right 
there on the corner of Seventh and T. It is an apartment house right 
there on Seventh and T. 

Q. What is the number? A. 700 T Street. 

Q. Is that a big apartment building? A. It is over the top of the 
store, | 


Q. Does it have an apartment number? A. No, sir, Ino number on it. 
Q. What? A. It used to be a number on the door but not on there 
anymore. The janitor took them off. | 
Q. Is iton T Street? A. It is the first place. | 
Q. 700 T Street. Is that the exact number, 700 T? A. Yes, sir, 
Q. What is the person's name that you spent the night with. Can 
you spell it? A. Ican't spell it. 
Q. What is her first name? A. Aussie. 
Q. What is her last name? A. Lane. 
Q. When you got into this apartment, was she home? iA. Yes, sir. 
Q. Anybody else there? A. Yes, sir. 
Q. Who? A. WhenI came in that night it was a couple more girls 
there and it was Thomas McC loud there. | 
Q. Thomas McCloud? A. Yes, sir. 
Q. Whoelse? A. A girl named Barney. | 
Q. Did they Stay there all night? A, No, sir. | 
Q. What time did Thomas McCloud leave? A. I would say about 
ten o'clock. | 


Q. What time? A. Ten o'clock. 
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Q. And you had not left the place from the time that you got there; 
is that correct? A. No, sir. 

Q. Allright. Are you a member of this LeDroit Ramblers? 

A. No, sir. 

Q. Now, you heard about the LeDroit Ramblers, haven't you? 
A. I read about it in the paper. 

Q. Didn't you tell the police officers, Det. Mark Gray, that it had 
a different name and that you were a member of it? A, No, sir. He 
asked me was I ever in the club before and I told them once I was in the 
club called the Gay 90's. 

Q. Didn't you tell them that the Gay 90's, that later on because the . 
fellows started to steal and rob that the name was changed from the -- 
from that to the LeDroit Ramblers? Didn't you tell them that? A. It was 
Only one other boy that was in there with me in the Gay 90's and that was 
Thomas McCloud. 

Q. How long have you known Thomas McCloud? A. I have been 
knowing him about six years. 

Q. Was Thomas McCloud a member of the LeDroit Ramblers ? 

A. I don't know about it, if he was. 

Q. Do you know Sylvester Wilson? A. No, sir. 

Q. How about Thomas Sims. Do you know him? A. I met him 
when-- after I got arraigned. I have seen him before on the street but 
I met him after we got arraigned and came up here to get arraigned. 

Q. How about J erry Green. Do you know him? A. I met him after 
I come up in the District Jail, after we got arraigned. 

Q. Well, how about this Wilbur Queen? A. No, sir. 


Q. Do you -- A. Ihave seen him before but as far as Knowing him, 


I talked with the boy now coming back and forth up to here, this court, to 
see lawyers and stuff and people but as far as just knowing the boy, I met 
the boy efter they brought him over to the District Jail. 

Q. You didn’t know this person that testified, Leroy Green, on the 
23rd of December, is that correct? A. No, sir. 
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Q. So that you were not with him that day? A. No, sir, 
MR. CAPUTY: I have no further questions of the aa 
MR. LATIMER: That is all. 
THE COURT: All right, sir. You may step down. 
Do you have anything further ? 
MR. LATIMER: May we approach the bench? 
THE COURT: Yes, sir. 

(BENCH CONFERENCE. ) 
MR. LATIMER: First of all I have not had time to look into the 


matter -- to look up that particular volume that I spoke of.! Iam not 


going to press that point because it was purely for impeachment, 
THE COURT: Iam going to advise the jury that no inference may 
be inferred from any question put, sir. | 
MR. LATIMER: At this time I would like to move for a directed 
verdict of acquittal on the grounds that the government has not definitely 
placed Leroy Moon in the -- 
MR. CAPUTY: The government has not rested. I reserve the right 
of rebuttal. 
MR. LATIMER: Certainly, I will withhold this. 
(END OF BENCH CONFERENCE.) 
MR. CAPUTY: Mark Gray. 
MARK W. GRAY | 
was recalled to the stand on behalf of the government, previously sworn, 
was examined further as follows: 
REDIRECT EXAMINATION (Cont'd) 
BY MR. CAPUTY: 
Q. Do you know, sir, a person named Wilbur L. Queen? A. Yes, 


sir, I do. | 


Q. Were you in the court room when he testified this morning? 
A. Iwas, sir. 


Q. Now, directing your attention to January 22, 1961, aia you see 
Wilbur L. Queen at headquarters? A, I did, sir. 


Q. And at that time that you had seen him, who else wa there ? 


A. Thomas -- 

Q. Besides the defendant. A. Mr. Alpert was present, Thomas 
Sims, Roy Tatum, Queen, several other police officers and several other 
civilian witnesses. 

Q. Now, on this occasion, January 22, 1961, did Wilbur L. Queen 

tell you that he took part in this robbery at 401 V Street, North- 
west, on December 23? A. Yes, sir, he did. 

Q. Now, did Wilbur L. Queen tell you that the person named Leroy 
Moon took part in this robbery on December 23? A. Yes, sir, he did. 


Q. Now, was Leroy Moon there at the time? A. No, sir. 

Q. Where was he? Do you know? A. He was inthe District Jail, 
sir, on a gun charge. 

MR. CAPUTY: I have no further questions. 

THE COURT: Ladies and Gentlemen, I have previously stated to 
you that the sole purpose for this testimony of this officer is in connection 


with Queen's testimony for the purpose of giving you something to pass 
upon in connection with the credibility of that witness. As to any state- 
ment that he made, I say to you again, that you are not to infer anything 
from the questions and answers put, other than with reference to the cred- 
ibility of the witness Queen. 

MR. CAPUTY: May I ask another question? 

THE COURT: Yes, sir. 

BY MR. CAPUTY: 

Q. Now, were you in here when the defendant Moon just testified? 
A. Yes, sir. 

Q. Now, as to this offense, December 23, 1960, when you talked to 
the defendant Moon in the cell block, did you tell him that he might as 
well confess because you already knew that he committed the offense? 
A. No, sir. I did not, sir. 

RECROSS EXAMINATION 
BY MR. LATIMER: 

Q. What did you tell him with reference to his confession? A. I 

first asked him if he was a member of a gang known as the LeDroit 
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Ramblers and he said that that wasn't the true name. That it was pre- 
viously called the Gay 90's and that it was a social group that had about 
eight or ten members and then it gradually got larger and the boys began 
getting in trouble and so they changed the name to the Ramblers. They 
all lived around the LeDroit Park section and I asked him iif he knew 
certain persons that had been arrested and he said that hel did and I ask- 
€d him how many cases he had been involved in -- | 
MR. CAPUTY: Now, just a minute, sir. 
THE COURT: Do you want a further answer, Mr. Latimer? 
MR. LATIMER: Iam satisfied, Your Honor. | 
THE COURT: Ladies and Gentlemen, you have only one case be- 
fore you, that is, this case here. The only thing you have to determine 
is the guilt or innocence of the defendant on the one charge, December 
23, 1960, at 401 V Street, Northwest. | 
MR. LATIMER: That is al] I have of this witness. 
MR. CAPUTY: Nothing else. 
THE COURT: All right, Officer. You may step down. 
MR. CAPUTY: Mr. Alpert. | 
HENRY ALPERT 
was recalled to the stand on behalf of the government, previously sworn, 
was examined further as follows: | 
REDIRECT EXAMINATION (Cont'd) 
BY MR. CAPUTY: 


Q. Mr. Alpert, did you see the person take the stand before the 
| 


defendant Moon took the stand? Do you know a person named Queen? 
A. Yes, when I was in headquarters, 

Q. But did you see him testify and were you here when he testified? 
A. That's right, | 


Q. So you know a person by the name of Queen by sight? A. Yes, 


sir, 
Q. Now, directing your attention to January 22, 1961, were you in 

| 

police headquarters? A. That is right. 


Q. Was Det. Sgt. Mark Gray there at that time? A. That is right. 
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Q. Now, on this occasion when you were at police headquarters, 
did you see that person that testified, Queen, was he there too? A. That's 


right, 

Q. Now, on that occasion, did Queen say that he took part in the 
robbery of your store? A. He said -- he admitted freely. He said it. 

Q. That he took part? A. That's right. 

Q. On that occasion when he made the statement that he took part, 
did he say that Leroy Moon took part in that, also? A. I was not quite 
listening when they were talking. 

Q. Now, just answer my question. 

When Queen made this statement that he took part in this robbery, 
did he make the statement then that Moon also took part in the robbery? 
A. He mentioned the names. 

Q. Did he mention that name? A. That's right. 

Q. That they took part in the robbery? A. That's right. 

MR. CAPUTY: That is all, 

THE COURT: Ladies and Gentlemen -- excuse me, Mr. Latimer.; 
Do you have any questions ? 

MR. LATIMER: I wanted to ask one question. 

THE COURT: Before you do that, Mr. Latimer, Ladies and Gentle- 
men, this testimony is solely for your consideration as to the credibility 
of the witness Queen's testimony. 

RECROSS-EXAMINATION 
BY MR. LATIMER: 

Q. Now, you say he mentioned the name of Moon. Is that all he did, 
just mention his name; is that right? A. He asked who was with you at 
that store. 

Q. Yes. A. Then this fellow -- one of the fellows, I don't know 
his name, and this fellow mentioned other names who was with him in the 
store and the officer asked which fellow. I don't know his name. Then 
he mentioned some more names who was with him in the store. 

MR, LATIMER: That is all I have. 
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FURTHER REDIRECT EXAMINATION | 
BY MR. CAPUTY: 
Q. Did Queen say that Moon was one of the fellows) that robbed 


Mr. Alpert? A. Moon, was in the store, that is right. 
THE COURT: I repeat to you, Ladies and Gentlemen, this testimony 
is solely for use by you in passing upon the credibility of Queen, 
MR. CAPUTY: That is all I have. | 
THE COURT: All right, sir, you may step down. | 
MR. CAPUTY: Officer Blarcato. 
LOUIS BLANCATO, JR. | 
was called on behalf of the government, being duly sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: ! 
Q. State your name, sir. A. Det. Louis Blancato. tam a detec- 
tive attached to the robbery squad, Metropolitan Police Department, 
Q. Were youa member of the robbery squad, attached to the 
Metropolitan Police Department on January 22, 1961? A. I was. 
Q. Directing your attention to that day, January 22, 1961, were 


you at police headquarters? A. Yes, sir, I was. 


Q. Do you today know a person named Wilbur L. Queen? A. Yes, 
sir, | 
Q. Directing your attention to that date, January 22, 1961, did you 
see Wilbur L. Queen at police headquarters? A. Yes, sir. | 

Q. Was any statement made by Wilbur L. Queen concerning a rob- 
bery on December 23, 1960, at 401 Vv Street, Northwest? A. Yes, sir, 
there was. | 

Q. Now, did Wilbur L. Queen tell you, sir, that he took part in the 
robbery of that store at 401 V Street, Northwest, on December 23, 1960? 
A. Yes, sir, he did, 


Q. Now, on this occasion when he made that statement, sir, did 


he tell you that the defendant -- that a person named Leroy Moon took 
Part in that robbery? A. Yes, sir, he did. 
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MR. CAPUTY: I have no further questions. 
THE COURT: The same statement, Ladies and Gentlemen, as to 


this officer's testimony. It relates to the credibility of the witness Queen 


and that is all. No other person. 

THE COURT: All right, Officer, you may step down. 

MR. CAPUTY: Will you indulge me, if Your Honor please. 

THE COURT: Yes, sir. 

MR. CAPUTY: Officer Bouls. 

JOHN R. BOULS 
was called as a witness on behalf of the government, being duly sworn, 
Was examined and testified as follows: 
BY MR. CAPUTY: 

Q. Will you state your name and assignment, sir? A. Officer John 
R. Bouls, assigned to the J uvenile Bureau, Metropolitan Police Department. 

Q. How long have you been assigned to the Juvenile Bureau of the 
Metropolitan Police Department? A. Since August, 1956. 

Q. Do you today, sir, know a person named Wilbur L. Queen? 

A. Yes, sir. 

Q. Directing your attention to January 22, 1961, at police head- 
quarters, did Wilbur L. Queen tell you that he took part in the robbery 
of the store at 401 Vv Street, Northwest, on December 23,1960? A. He 
did, sir. 

Q. And on that occasion can you -- did he tell you that one Leroy 
Moon took part in this robbery at 401 Vv Street, Northwest, on December 
23, 1960? A. Yes, sir. 

Q. Is this -- for the record, sir, I would like Queen brought up here. 

THE COURT: Mr. Marshal, would you see if Queen is there,please? 

Mr. Caputy, I have been advised that he has been returned to the jail. 

MR. CAPUTY: I have no further questions. 

THE COURT: Mr. Latimer? 

MR. LATIMER: I have no questions. 

THE COURT: All right, sir, you may step down. 

MR. CAPUTY: The government rests. 
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MR. LATIMER: May we approach the bench? 

THE COURT: Yes, sir. 

MR. CAPUTY: May these witnesses be excused? | 

MR. LATIMER: I have no objection. | 

THE COURT: They are excused. | 

(BENCH CONFERENCE.) : 

MR. LATIMER: At this time I would like to make a motion for a 
directed verdict of acquittal on the ground that the government has not 

placed Leroy Moon at the scene of the robbery. | 

THE COURT: I will deny your motion, sir. 

MR. LATIMER: One final thing. In argument to the jury, I under- 
stand that neither counsel would argue the testimony of these officers 
which would implicate Moon in this robbery. In other words, as I under- 
stand it, this was for the purpose of impeachment. | 

THE COURT: That is right. You havea right to argue what you 
please, sir. Iam going to say to the jury that the sole purpose of the 
testimony of these witnesses, in connection with the statements made by 
the witness Queen, they may consider that in passing upon the credibility 
of the witness Queen. You have a perfect right to comment on it. 

MR. CAPUTY: I will argue just for credibility Purposes, Your Honor, 

THE COURT: That is all. That is the sole purpose, Mr. Latimer. 

(END OF BENCH CONFERENCE.) | 
THE COURT: You may proceed when you are ready, Mr. Caputy. 


* * * * * 


| 
CHARGE BY THE COURT 


THE COURT: Ladies and Gentlemen, we have now just about reach- 


ed the point in this case where it will be your duty to retire to the jury 
room, select your foreman and determine the guilt or the inhocence of 
the defendant who stands charged ina one count indictment with the offense 
known to the law as robbery. | 

You will observe in the indictment that there are several other per- 
sons named with this defendant. As has been said to you by counsel, 
your determination is limited solely to the guilt or the innocence of this 
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defendant and none of the others. 

I think by now you know that it is the duty of the court to instruct 
you as to the law of the case, namely, the rules and principles which shall 
guide you in determining the issues in the case. 

On the other hand, you know also that you are the sole judges of the 
fact from the evidence adduced from the witness stand and reasonable 
inferences to be deduced from proven facts and in conformity with your 
recollection. 

Counsel for the government and counsel for the defense each have 
the right and duty, if they see fit, to make opening statements, indicating 

to you what they believe they may be able to show for their respec- 
tive sides and at the conclusion of the case, to Sum-up, as we say, indi- 


cating to you what they believe in fact they have been able to show for 


their respective sides. 

This is a duty and privilege of counsel. The court merely says to 
you that if your recollection be at variance with any statements made by 
government counsel or defense counsel or for that matter the court, as 
to factual matters, it will be your recollection which will control, not the 
recollection of the court as to facts, nor counsel, if your recollection be 
in disagreement. 

The mere fact that a defendant has been indicted, as indicated by 
the sheet of paper which I displayed to you, is not to be construed by you 
as evidence in the case. It is not. The sole purpose of an indictment is 
to advise a defendant of the charge or charges which he must face in the 
case. It is not evidence, 

Every defendant ina criminal case is presumed to be innocent and 
this presumption of innocence attaches to a defendant throughout the trial, 
The burden is on the government to prove each essentia] element of the 
offense beyond a reasonable doubt and if the government fails to sustain 
this burden, then you must find the defendant not guilty. 

You may not speculate or conjecture as to the guilt of a defendant. 

You may well ask what is meant by the phrase a reasonable doubt. 
It does not mean any doubt whatsoever. Proof beyond a reasonable doubt 
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is proof to a moral certainty and not necessarily proof to an absolute or 
mathematical certainty. | 


By a reasonaole doubt, as the name implies, is a doubt based on 


reason and not any whimsical or capricious conjecture. It is a doubt 
which is reasonable in view of all the evidence, | 

Therefor, if after an impartial comparison and consideration of 
all the evidence, you can candidly say that you are not satisfied with the 
guilt of a defendant, then you have a reasonable doubt; but, if after such 
impartial comparison and consideration of all the evidence, you can 
truthfully say that you have an abiding conviction of a defendant's guilt, 
such as you would be willing to act upon in the weighty and important 
matters relating to your personal affairs, then you have no reasonable 
doubt. | 

I have already said to you that you are the sole judges of the facts 
and necessarily, also, you are the sole judges of the credibility of the 
various witnesses who appeared before you. 

In that connection you are advised that the credibility of a witness 
means worthiness of belief. In other words, it is for you to determine, 
under all the facts and circumstances, whether you deem the witness to 
be a truth-telling individual, his Opportunity of knowing the facts and 
circumstances about which he has testified and his interest or prejudice 
or bias for or against the defendant and it will then be for you to deter- 
mine what weight should be given to the testimony of each and every wit- 
ness who has appeared before you. | 

A defendant in a criminal case is a competent witness in his behalf 
and in passing upon the weight which you will attach to his testimony, 
you should consider what interest he has in the case. | 

There has been introduced in this case testimony to the effect that 
the defendant has been heretofore convicted of a criminal offense, I be- 
lieve, carrying a deadly weapon. It has been admitted by the defendant. 
It is not evidence as to his guilt of this particular charge. It is only for 


use by you in passing upon the credibility of the defendant. 
In other words, in weighing his testimony. | 
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Now, there has been testimony in this case by the witness Queen 
to the effect that this defendant was not with him and it will be your re- 

collection which shall control, not mine, that he was not with him 
when he went to the area of Fourth and V Streets, Northwest. 

You may recall that the government called certain witnesses in 
connection with that testimony of Queen, and there was testimony for you 
to consider as to whether or not the testimony brought by the government 
still renders that testimony of Queen credible and plausible or whether 
you should disregard it or whether you should disregard the testimony 
of the police officers. 

In summary Iam Saying this to you: That you are not in infer any- 
thing from the questions put by the detectives to Queen or Queen's ans- 
wers in so far as it affects this man's presence at the scene or as a part- 
icipant at the scene. 

In other words, Iam saying to you this: You will make use of what 
appears to bea contradictory statement of Queen on the one hand and 


officers on the other hand, only for the purpose of passing upon the cred- 


ibility and weight which you will give to the testimony of the witness Queen. 

Now, I have said to you that this indictment charges this defendant 
with the offense known to the law as robbery. 

In substance it charges that on or about December 23, 1960, within 

the District of Columbia, that this defendant with certain others, 
did rob the complaining witness Mr. Alpert of certain of his personal 
property and that it was taken from his person or his immediate actual 
possession and with the intent to deprive him, Mr. Alpert, of his property 
permanently. 

Now, the first thing that you will have for your consideration is the 
question of identity. You must first find that the government has shown, 
beyond a reasonable doubt, that this defendant was there at the scene at 
the time of the robbery and was there with the criminal intent participat- 
ing therein -- if the government has failed to prove his presence at the 
Scene and beyond a reasonable doubt, then your case wil] end there, but, 
on the other hand, if you find that the government has proven beyond a 
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reasonable doubt that this defendant was there and was participating in 
robbery, then you will have for your consideration whether or not the 
government has proven each of the essential elements of the offense 
known to the law as robbery beyond a reasonable doubt. : 
The essential elements of the offense of robbery are as follows: 
1. That the defendant did take from the person of the complain- 
ing witness certain property. The value is unimportant. If you find that 
he took anything of value, that would satisfy the statute in that regard. 
2. That the defendant took from the person or the immediate act- 
ual possession of the complaining witness such property and with the 
intent to permanently deprive the complaining witness of his property. 
3. That this was in the District of Columbia and further, that this 
was done by putting the complaining witness in fear or by force or violence. 
If you find that each of these essential elements be proven beyond 
a reasonable doubt, then you may find this defendant guilty, 
If you find that any one or more of the essential elements, that I 
have enumerated, have not been proven beyond a reasonable doubt, then 


you will find the defendant not guilty. | 

There is, however, a principle of law which bears the right to con- 
sideration by you, the jury, in such a case as this. That is, aiding and 
abetting. | 

In order for you to find this defendant guilty, if the other essential 
elements of the offense of robbery be proven beyond a reasonable doubt, 
it is not necessary that you find this defendant did in fact take the property 
from the complaining witness's person or from his immediate actual 
possession, but it is sufficient if you find that some other person did in 
fact take the property from the complaining witness's person or immed- 
iate actual possession and further, that this defendant was acting in concert 
and sharing the criminal intent with the person who actually did the taking. 
And as I previously have said, mere physical presence is not sufficient. 


| 
The defendant must have shared in the criminal intent with the person who 


actually commits the offense, 


There has been testimony here to the effect that there were certain 
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admissions or confessions made by this defendant to certain police officers. 
You first have for your consideration whether or not in fact they 
were made. The mere fact that an admission or confession is not writ- 


ten, is not a bar to receipt in evidence or consideration by a jury of it. 


It is one of the elements for you to consider in your deliberations. 

If you find that this defendant did make an admission or confession 
and that such admission or confession was freely and voluntarily made, 

then you properly may give consideration to it. 

Your first determination must be whether or not in fact there was 
an admission or confession. 

I have covered in substance, I believe, the question of alibi by re- 
ferring to the matter of identity. Of course, as a part and parcel of that 
is the statement or testimony of the defendant that he was not at the scene 
of the crime, that he was elsewhere, that as of the time of the occurrence 
of this offense, he was with his girl friend at a location some several 
blocks away from the scene, that he was there and remained there with 
other people until up to ten o'clock and I think he stated that after that he 
spent the night. 

In other words, he is Saying to you that he was not at the scene. 

If you find that the government has not proved beyond a reasonable 
doubt that he was in fact at the scene and participated in the manner which 
I have suggested to you, then, of course, your verdict would be not guilty. 

In reaching your verdict, you will not be motivated by any sympathy, 
bias or prejudice for or against the defendant. You have Sworn that you 
will determine this case solely from the evidence adduced from the 
witness stand and reasonable inferences to be deduced from proven facts 

and in conformity with your recollection thereof. 

Your verdict in this case will be guilty or not guilty. 

Has either counsel anything to add? 

MR. CAPUTY: None. 

MR. LATIMER: May I be indulged, Your Honor. 

THE COURT: Yes. 

(Mr. Latimer conferred with the defendant.) 
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MR. LATIMER: Nothing, Your Honor. | 

THE COURT: Ladies and Gentlemen, there is one element which 
I made reference to in connection with the essential elements. That is 
the matter of intent. Of course, you cannot see a person's intent because 
you can't fathom the mind of a human being and hence intent which accom- 
panies the act by a person or persons must be gleamed from all the 
surrounding circumstances, from things said and from things done and 
further, that a person is presumed to intend the natural and probable 
consequences of his act. | 

I might also state to you, Ladies and Gentlemen, that in determining 
issues of fact, in court as well as in the ordinary affairs ot life, there are 
two types of evidence that come into play in solving the questions pre- 
sented. One is known as direct evidence, that is, evidence by a witness 

as to what he saw or heard and the other is known as indirect or 
circumstantial evidence. | 

Now, circumstantial or indirect evidence is that, which, by virtue 
of experience, may be inferred from proven facts. | 

In other words, circumstantial evidence isa combination of proved 
facts and reasonable inferences to be deduced by virtue of experience 
from proven facts. | 

In this case both types of evidence have been introduced, namely, 
direct and circumstantial evidence. Both types of evidence are entitled 
to a jury's consideration. | 

Indeed, a jury may, under certain circumstances, find that cir- 
cumstantial evidence is more convincing than direct evidence but the 
rule of law is, whether the evidence be direct or circumstantial ora 
combination of the two, it must add up to proof beyond a reasonable 
doubt before you may find a defendant guilty of a criminal offense. 

Now, I ask counsel again, is there anything to add to wnat has 
been said ? 

MR. LATIMER: I have nothing. 


MR. CAPUTY: No, Your Honor. 
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THE COURT: If there be nothing further from either counsel, I 

will first excuse the alternate jurors with the thanks of government 
counsel and defense counsel and the court, the contingency for which you 
were selected not having occurred. 

As to the remaining 12 Ladies and Gentlemen, it becomes your 


duty to retire to the jury room, select your foreman and determine upon 


the guilt or the innocence of the defendant who stands charged before 
you in a one count indictment. 

Your verdict will be guilty or not guilty. Your verdict must be 
unanimous. 

You may now retire to sit and decide the case. 


* * * * 


ROBERT R. CALDWELL 
* * * 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and assignment to the Court and jury? 
A. Robert R. Caldwell I am a detective-sergeant assigned to the 
Robbery Squad, Metropolitan Police Department. 
Q. Now long have you been so assigned? A. I have been assigned 
to this squad about a year. 
Q. What was your assignment, sir, on January 24, 1961? A. I was 
assigned to the Robbery Squad, sir. 
Q. Do you know a person named Leroy Moon ? A. Yes, sir. 
Q. Do you see him here in the courtroom? A, Yes, sir. 
Q. Will you point him out? A. He is the defendant sitting on my 
right. 
MR. CAPUTY: May the record show, if Your Honor please, that the 
witness has identified the defendant Moon ? 
THE COURT: The record will show that. 
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BY MR. CAPUTY: ! 

Q. Now, directing your attention to January 4, 1961, did you see 

the defendant Moon? A. I did, sir. | 
Q. Where? A. In the cell block at the Commissioner's office. 


Q. How did he get there ? Did you take him to the Commissioner's, 
A. He was brought up for arraignment, yes, sir. | 


Q. Now, at the time you saw the defendant Moon at the cell block 


at the Commissioner's office, was that -- did you see him after the 
arraignment? A, Yes, sir. | 


Q. Was any other police officer with you at the time that you 
had seen the defendant Moon in the cell block at the Commissioner's 
Office after the hearing? A. Detective Sergeant Mark Gray. 

THE COURT: What is the name? | 

THE WITNESS: Detective Sergeant Mark Gray. : 

BY MR. CAPUTY: 


Q. Did the defendant Moon have a preliminary hearing at the 


Commissioner's? A, I believe he waived it, sir. 
Q. He waived it? A. Yes. | 
Q. Well, he appeared before the Commissioner? A. | Yes, sir. 


Q. Did you talk to him after his appearance before the 


Commissioner ? A. | did, sir. 

Q. Now, can you tell us whether you had any conversation with 
the defendant Moon concerning a holdup at 401 V Street, Northwest on 
December 23rd? A. Yes, sir, I did, sir, ! 

Q. Will you confine your remarks to that offense. : 

Will you tell us what if anything the defendant Said to you con- 
cerning a holdup of that store at 401 V Street, Northwest. A. He stated 
that he went to 401 V Street with five other men on December 23rd and 
Stated they went in, and he stood beside the door asa lookout, and one 
of the boys went into the cash register and took the money, and one boy 
held the gun, and he obtained seven dollars as his share. | 

Q. Was that statement made in the presence of Detective Mark 


Gray? A. It was, sir. 
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Q. Was any other statement made by him? A. No, sir. 

MR. CAPUTY: That is all. 

THE COURT: You may examine, 

CROSS EXAMINATION 
BY MR. LATIMER: 

Q. Mr. Caldwell, did you reduce this statement, this alleged 
statement of Leroy Moon, Jr. to writing? A. No, sir. 

Q. Did you at any time take any signed statement from Leroy 
Moon, Jr. A. No, sir. 

Q. Why didn't you? A. We didn't think it necessary, sir. 

MR. LATIMER: I have no further questions. 

Your Honor, may we approach the bench ? 

(Thereupon counsel approached the bench and the following 


occurred:) 
MR. LATIMER: My objection to the admission of that as a con- 
fession is that it is not a confession but it is just a statement, and it 


was made out of the presence of any attorney, and out of the presence 
of -- no Opportunity to have his mother there, and he is a minor person, 
and it belongs to the general gamut of authority cited in Judge Ketcham's 
Opinion. 

THE COURT: Well, as I understand it, he said it was made after 
the defendant appeared before the Commissioner, after the arraignm ent. 

MR. CAPUTY: And which conforms with the opinions of our Court 
of Appeals in the Goldsmith and Jackson cases. 

THE COURT: I will overrule the objection. 

MR. LATIMER: I won't repeat our objection. 


THE COURT: The record shows that. 
* * * 
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149-150 MARK W., GRAY 
was called as a witness by the United States and, being first duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. State your name and assignment. A. Datebtival Rengeant 
Mark W. Gray, assigned to the Safe Squad now. | 

At the time of this case, I was assigned to the Robbery Squad. 

Q. Directing your attention to January of 1961, what was your 
assignment? A. I was assigned to the Robbery Squad. 

Q. And how long had you been assigned to the Robbery Squad prior 
to January 1961? A. Eleven years. | 


Q. Do you know, sir, one named Leroy Moon, Jr.? A. Yes, sir, 
Ido. | 

Q. Do you see him here in the courtroom? A. Yes, Ido, sir. 

Q. Would you point him out? A. He is sitting next to counsel. 

Q. Which one? How is he dressed? A. He is dressed with a 
yellow greenish sport shirt. 

THE COURT: This man here? | 

THE WITNESS: Yes, sir. | 

MR. CAPUTY: May the record so show, Your Honor ? ? 

THE COURT: The record will show that, that he ientitie the 
defendant Moon. 

BY MR. CAPUTY: 

Q. Now, directing your attention to January 24, 1961, did you 
have occasion to see a person whom you have just identified as the 
defendant Moon? A. Yes, sir, I did. 

Q. And where was it that you saw him? A. In the asters 
cell block of the District Court Building, this building. 

Q. At about what time? A. At 11 or 11:15 a.m. 

Q. Now, do you know what he has been doing in the cell block 


here? A. Yes, sir. 
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Q. What was he here for? A. He was being -- he was arraigned 
a short time before I saw him on a robbery charge, 

Q. Before the United States Commissioner? A. Yes, sir. 

Q. Now, did you have occasion to talk with the defendant Moon on 
January 24,1961? A. I did. 

Q. Was that before or after he had been taken before the United 
States Commissioner? A. That was after he was arraigned before the 
Commissioner. 

Q. Now, did you have any conversation with the defendant Moon 
on January 24th concerning a holdup at 401 V Street, Northwest in the 
District of Columbia? A. I did, sir. 

Q. Now, will you confine yourself to that holdup and tell us what if 
anything he said on this occasion? A. He stated that a short time before 


401 V Northwest was held up he met with several other boys on the 
corner of 7th and T and they decided to hold up the store. 
They walked from there to 401 V Street, went in, and he knew the 


names of two of the boys and the other two, he didn't know their names, 
but knew them personally. 

He stated that No. 1 subject held a gun on the complainant in the 
case, and No. 2 subject went behind the counter to the cash register, and 
removed the money from the cash register, and he remained at the 
doorway, Nos. 3 and 4 remained outside acting as lookouts, 

After No. 1 subject accompanied by -- I beg your pardon, there was 
four that went in, rather than three. There was another unidentified 
subject. 

No. 1 subject and the other unidentified subject took the money 
from the complainant's pocket, while No. 2 subject was removing the 
money from the cash register. 

They all left together and divided the money equally a short time 
later. 

Q. Who if anyone other than the defendant was with you at the 
time of this occasion? When this statement was made? A. Detective 
Sergeant Robert Caldwell. 
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MR. CAPUTY: I have no further questions. 

THE COURT: You may examine. 

CROSS EXAMINATION 
BY MR. LATIMER: 

Q. Mr. Gray, before Leroy Moon said anything to you, did you ask 
him whether he wished to have his mother or an attorney or anyone 
Present? A. I advised him of his rights, that he did not have to make a 
Statement unless he so desired, and that he said he would make a state- 
ment, and I asked him if he wanted to clear up anything that he had on 
his mind, and he said he did, and that is when he admitted these things. 

Q. But you did not Specifically ask him -- well, let me change that 


question. 


You knew he was a minor, of course? A. No, sir. | 

Q. You knew he had been waived by the Juvenile Court, didn't you ? 
A. No, sir, I didn't know that. ! 

Q. You didn't know that? A. No. 

Q. But you did not ask him if he wished to have his mother or an 


attorney present? A. No, sir, I don't recall. 


| 
Q. Did you reduce to writing what he said to you? A. Detective 
Sergeant Caldwell reduced to writing, and from his notes we typed a 
| 


typewritten page from his notes. 
Q. Did Leroy Moon sign that page? A. No, sir, he was not asked 
to. | 
Q. Why didn't you ask him? A. I didn't think it was important to 
have him sign it. He made an oral admission, | 
Q. Is it customary after statements are written for you not to 
secure signatures? A. In some instances, yes. | 
Q. Which is the more prevalent custom? A. It depends on the 
circumstances, | 
Q. You spoke of he gave the names of several others who were 
at the scene of the robbery. | 


Can you give us those names at this time ? 
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THE COURT: All right. You better approach the bench before 
you ask that question. 


(Thereupon counsel approached the bench and the following 


occurred:) 

THE COURT: If you ask him about the names, you have opened the 
door, and if he gives the name of Green in effect he implicates Green. 

MR. LATIMER: Well, I will withdraw the question. 

THE COURT: And you would object to it? 

MR. McEVOY: Yes. 

THE COURT: All right, then, the question is withdrawn. 

(Thereupon counsel resumed their places in the courtroom and the 
following occurred:) 

MR. LATIMER: That is all, Your Honor. 

THE COURT: Thatisall. All right. 

REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Now, you were asked if -- did you know that he was a minor. 

Do you know how old Moon is? A. I was told that he was nineteen 
years of age. 

MR. CAPUTY: May the record show, if Your Honor please, that 
there is no waiver from the Juvenile Court on Moon? 

THE COURT: I understand that is a matter of record, isn't it? 

MR. CAPUTY: Yes. He called him a minor. There is no waiver 
on him. He is over 18. 

THE COURT: The age limit is 18? 

MR. CAPUTY: Yes, and he is over the age limit. 

MR. LATIMER: I was under the impression that there had been, 
Your Honor. 

THE COURT: Well, there is no waiver in this case of the Juvenile 
Court as to the defendant Moon. 

Do you agree to that ? 

MR. CAPUTY: Yes, sir. 

MR. LATIMER: Yes, sir. 
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THE COURT: The only waiver in the case is as to the defendant 
Green. 

MR. CAPUTY: I have no further questions. 

THE COURT: All right, you may step down. 

(The witness was excused, ) 

MR. CAPUTY: The Government rests. 

THE COURT: Does the defense rest ? 

MR. LATIMER: May we approach the bench ? 

(Thereupon counsel approached the bench and the following 
occurred:) 


MR. LATIMER: I would like to move that the Court dismiss or 


direct a verdict with reference to Moon on the following grounds: That 


the complaining witness didn't identify him, and he was in the courtroom, 
and in plain view, and he made no reference to him whatsoever, 
and he wasn't up in the Robbery Squad office. 

Now, in examining the two witnesses that just testified, they didn't 
See fit to take any statement from him, and he denies that! ihe was even 
present at the scene of the crime, and also that he didn't make any such 
statement, but simply told him he wasn't there. Now, I think that is 
No. 1. | 

Now, No. 2, these are general, somewhat general conditions, but 
first of all, I recognize he is not a minor. He is a minor under 21, but 
he is not technically; and there is no waiver in the case, and also the 
decisions of the Juvenile Court do not apply. | 

However, in the Ketcham opinion, a copy of which I will give you, 
there are certain cases cited that have a bearing upon this type of case, 
where a man might have made a statement. 

However, he denies he did make that. What he now says on the 
stand today, he will deny he is the person or made any statement in 
connection with it. 

THE COURT: Well, I will deny your motion. 

Do you wish to make a motion? 

MR. McEVOY: No, Your Honor. 
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THE COURT: You are not making any motion ? 

MR. McEVOY: No, sir. 

MR. LATIMER: You are denying the motion for a directed verdict 
and for the exclusion of the statement ? 

THE COURT: You said something about a statement. What did 
you mean by that? 

MR. LATIMER: The exclusion of any oral admission that he made? 

THE COURT: That is denied too. 

(Thereupon counsel resumed their places in the courtroom and the 
following occurred:) 

THE COURT: All right, you may proceed. 

MR. LATIMER: By agreement of counsel, I shall proceed first, 
Your Honor. 

THE COURT: All right, you may. 

MR. LATIMER: I would like to call as a witness Thomas Simms 
to the stand in this case. 


MR. McEVOY: May we approach the bench? 
(Thereupon counsel approached the bench and the following 


occurred:) 

MR. McEVOY: My point is this, that I cannot control in any way 
the conduct of the trial by Mr. Latimer, nor do I intend to do anything 
of that sort. 

But I think we would have to move for a severance in the present 
case if Simms is called, because if he is called, this again will open up 
the entire doorway to all sorts of extraneous evidence, which could be 

highly prejudicial to Green. 

THE COURT: I can't rule on it now. I don't know what he is going 
to testify about. I think it is a little late to ask for a severance. 

MR. McEVOY: I made a move fora severance in this case that is 
indicated earlier in the case, but I object to any testimony by the 
Government as to Simms or Queen, and it seems to me Mr, Caputy has 
the right to cross examine them ami it would be perfectly proper cross 
examination to go into the extent of their participation in the case, and 
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also to consider whether they have in fact made admissions, but it is 
going to make it a lot tougher case for me, and since I ean’ t anticipate, 
I would move for a severance at this point. ! 

THE COURT: What is your defense, an alibi defense? 

MR. LATIMER: This man will admit that they were present. They 
will testify that they were there, but he wasn't or had anything at all to 
do with the robbery. | 

THE COURT: They were present ? | 

MR. LATIMER: They were present but he wasn't present. 

THE COURT: Who? This fellow Moon wasn't present? 

MR, LATIMER: No, he wasn't present. 

THE COURT: How abou Simms? 

MR. LATIMER: Simms, they both admit that hey were there, and 
Queen, the other witness. | 

THE COURT: I don't see how you can prevent it. 

I think he is entitled to that kind of defense. | 

MR. McEVOY: I agree he is entitled to the defense, but where I 
was initially objecting to the testimony coming in in the CeO 
case Iam compelled to object to it with a co-defendant as a witness for 
the defense, because Mr. Caputy will have the same opportunity to cross 
examine, and I am going to object. | 

THE COURT: I will deny your motion and objection, 

MR. McEVOY: Thank you, Your Honor. | 


(Thereupon counsel resumed their places in the courtroom and the 
following occurred:) | 


* * 
MARK W. GRAY | 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION | 
| 


BY MR. CAPUTY: 


Q. Detective Sergeant Gray, you have been sworn ? A. Yes, sir. 
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Q. Did you recognize the person on the witness stand, sir, after 
you were called into this courtroom with Officer Bowles? A, Yes, sir. 

Q. And who was that person on the witness stand? A. Wilbur 
Queen. 

Q. Now, did you have occasion, sir, to speak to Wilbur Queen on 
January 23rd, 1961? A. I did, sir. 

Q. And where did you speak to him? A. In the office of the 
Robbery Squad. 

Q. About what time? A. 1, 1:15, or 1:20, somewhere around 
that time. 

Q. Now, were there any other persons there at the time that you 
talked to Wilbur Queen? A. Yes, sir. 

Q. And who was there? A. That was Mr. Henry Alpert, the 
complainant, from 401 V, Northwest. 

Q. Anyone else? A. And Detective Bowles, and several other 
police officers, and several other defendants that were arrested on the 
same charge. 

Q. Well, now, did any other police officer question Queen in 
connection with 401 V Street? A. I questioned -- 

Q. On this occasion that you were there? A. I questioned him. 

Q. Officer Bowles? A. Officer Bowles questioned him, and 
possibly several other officers. 

Q. Now, at the time that you were present in the Robbery Squad 
on January 23rd, and when Mr. Alpert was there, and also Officer 
Bowles, was there any identification of the complaining witness made 


by the defendant --~ by the person Wilbur Queen? A. Yes, sir. 

Q. Who did he identify? A. Wilbur identified Mr. Alpert, yes. 

Q. As what? A. As the man that was held up at 401 V Street. 

Q. Now, on this occasion when you talked to Wilbur Queen, in the 
presence of Bowles and Mr. Alpert, did Wilbur Queen tell you that 
Jerry Green, Simms, Moon, and McCloud entered the store at 401 V 
Street? A. Yes, sir, he did. 
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MR. CAPUTY: That is all I have. 
THE COURT: You may examine, 
CROSS EXAMINATION 
BY MR. LATIMER: | 
Q. Detective Gray, did you reduce to writing the alleged statement 


that Queen made to you that you have just referred to? A. Yes, sir, 
I did. 


- Did you give it to Queen to read? A. No, sir, 1 aia not. 
- Did you read it to him? A. No, sir, I did not. | 
- Did you offer it to him for Signature? A, No, sir, I did not. 
Q. Why didn't you have it signed? A. I didn't think it was 
necessary, sir. 
MR. LATIMER: That is all. 
MR. CAPUTY: That is all I have, Your Honor. : 
THE COURT: All right, step down. | 
(The witness was excused, ) 
MR. CAPUTY: I will call Detective Blancato, 
Thereupon 
LOUIS BLANCATO | 
was recalled as a witness by the United States and, having pee pre- 
viously sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


Q. Detective Blancato, you have been sworn ? A. Yes, sir, 


Q. I show you, sir, what has been marked as Government Exhibit 
3 for identification, which is a two-page statement, and I ask you to 
examine it and tell us whether you can identify that statement? 
A. Yes, sir, I can. : 
Q. How do you identify it? A. Well, I see my initials on the 
bottom of each page. It is a typewritten statement that Thomas Simms 
dictated to me on January 22nd, 1961, in the Robbery Squad. 


Q. Did he sign it, sir? A. Oh, yes, sir, he signed it. | 
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Q. Did he read it? A. And initialed the first page. 

Q. Did he read it? A. Oh, yes, sir, he read it, and I read it 
to him. 

Q. Now, did the person who signed this statement, Thomas Simms, 

Jr. tell you as is incorporated in that statement: I was involved 
in the holdup at 401 V Street, Northwest, which happened a little before 
Christmas; there was with me Wilbur Queen, Leroy Moon, Stanley, 
Jerry and Kenneth Green. 

Did he tell you that? A. Yes, sir, he did. 

MR. CAPUTY: I have no further questions, Your Honor. 

THE COURT: All right. 

MR, CAPUTY: Oh, may I ask just one more question, Your Honor. 

BY MR. CAPUTY: 

Q. Do you know Wilbur Queen? A. Yes, sir. 

Q. Did you have occasion to talk to him on January 22nd ? 
A. Yes, sir, I did. 

Q. Where did you talk to him? A. In the Robbery Squad Office. 

Q. Can you tell us, sir, whether Wilbur Queen told you that 
Jerry Green and Leroy Moon were involved in the robbery at 401 V 
Street ? 

THE COURT: Just a minute. Wilbur Queen is not on trial now; 
correct ? 

MR. CAPUTY: No. 

THE COURT: That is one of the co-defendants. Not on trial? 

MR. CAPUTY: That is right. 

THE COURT: He is not subject to cross examination ? 

MR, CAPUTY: Well, Wilbur Queen was on the stand a minute ago. 

THE COURT: Oh, Iam sorry. Very well. 

You may proceed. 

BY MR. CAPUTY: 


Q. Did Wilbur Queen tell you that Jerry Green and Leroy Moon 
were involved in the robbery at 401 V Street, Northwest? A. Yes, sir, 
he did. 
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| 
MR. CAPUTY: I have no further questions, Your Honor. 


THE COURT: You may examine. 
MR. LATIMER: May I be indulged just a moment, Your Honor ? 
THE COURT: Yes. | 
CROSS EXAMINATION 
BY MR. LATIMER: | 
Q. Mr. Blancato, in this statement here, if you look at the 
paragraph, and give me the exact name that you just referred to Leroy-- 
what is the name you have there? A. He said the boy's name was 
Leroy Mood or Moon, and we put down Leroy Mood, but I ean explain 
that if you like. | 
Q. Explain why you didn't put his real name there 2 A. Well, at 
the time he mentioned this man's name, we didn't know hig real name, 
but that was corrected later, | 
If you like, I can explain to you how it was corrected, 
Q. All right, suppose you do that. A. Well, Your Honor, we 
went back in the files -- | 
THE COURT: Tell the jury. | 
THE WITNESS: We went back into the files andi checked through 
all the Leroy Moods and finding none, we checked through the name 


Leroy Moon and came --- | 
THE COURT: Wait a minute, now. You may have to come to the 
bench on this. | 
You asked the question, and you might open the door on something. 
(Thereupon counsel approached the bench and the following 
Occurred:) ! 
THE COURT: When the officer looked at me, I thought he 
probably had something that he may be concerned with. This may be, 
I don't know. When he told you the way, he opened the door, when they 
started looking through the files. Maybe he has something of a 
juvenile record, but I don't know. | 
MR. CAPUTY: I think he may have it in other ways, prior to 
this, regarding Moon. : 
| 
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THE COURT: But how do I know what he is going to say? 

MR. LATIMER: Well, I just wanted to be sure we had the right 
man. 

THE COURT: Well, now, you see what happens. This is what 
happens when you ask a question when you don't know the answer. You 
get into trouble. 

Iam trying to protect you and your client. 

MR. LATIMER: I think we can let it rest. 

THE COURT: If you want to press it -- 

MR. LATIMER: No, but I think I have another question. 

THE COURT: All right. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) 

BY MR. LATIMER: 

Q. Mr. Blancato, you also referred to an alleged statement to 

you, an oral statement, by one Wilbur Queen. That was about the same 


time or immediately following it? A. No, it was a little bit before. 


Q. It was the same day? A. The same day, yes, sir. 

Q. The same afternoon or morning? A. It was in the morning. 

Q. Didn't you testify a few minutes ago that it was about 1:15 or 

1:20 p.m. as to Queen? A. No, sir, not that I remember. 

Simms' statement was started at about 11:15 a.m. and I will tell 
you we talked to them the whole day long, from 6 o'clock in the morning 
until late that night. 

It is a little hard to pinpoint exactly what time it was. 

Q. Well, now, did you reduce to writing the statement that was 
made to you, allegedly made by Wilbur Queen? A. Not regarding this 
case, no, sir. 

Q. He made no statement regarding this case? A. Oh, yes, he 
did, but it was not reduced to writing. 

Q. Was it reduced to writing by anyone under your direction ? 
A. No, sir, not in regard to this case. 
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MR. LATIMER: That is all. 
THE COURT: All right, you may step down. 


(The witness was excused.) 
| 


MR. CAPUTY: That is all. The Government rests, Your Honor. 


THE COURT: The Government rests, | 


All right, how much time do you need to argue this case? 
MR. LATIMER: I don't think over ten minutes, Your Honor. 
* * * 


MR. LATIMER: One final thing, 


* i o* 
I should have moved before the 
argument, and I would like the record to show, and I would like to make 
a motion for a directed verdict as to the defendant Moon. | 


| 
THE COURT: Well, the motion wil] be made nunc pro tunc as if 
at the end of the Close of the evidence, | 
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MR, LATIMER: Yes, I should have made it then, 
THE COURT: Is there anything you want to 


Say ? 
MR. McEVoY: No. 


THE COURT: Do you want to make the same motion 
want to make a motion for a directed verdict ? 
MR. McEVOY: Yes, the same motion. 


THE COURT: Well 
same motion. 


| 
P Do you 
| 
| 


» you will have it. Both defendants make the 


Both motions are denied. 
* * 


i 


—__ 


Mr. J. Austin Latimer; 
4-6-61 
Washington, D.C, 


Dear Mr. J. Austin Latimer 


Tam ratine this letter to You about my sentince when I stood be for the 
Judge Keech he said that I have 3 to 9 Years under the Youth lact; this 
is what he said to me the day I stood be for hem. I werd him |saoi this. 
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he said that this sentenced carrys 3 to 9 Years then he place me under 
the under the Youth act. I look in the paper that I was sentenced 3 to 

9 Years under the Youth act. I know that ones the Judge have sentenced. 
You then that is what I have. and that is 3 to 9 Years under the Youth 

act. and I writ to do this time under the Youth act like the Judge sentenced 
me. tha are goein to seen me away and it is not under the Youth act. I 
writ to see You about this matter and my appeal. You said in you letter 
that You shall Be glad to assist me. Mr. Latimer I shall Be glad to have 
You assist me in this. I am goein away this Towday and it is not under 
the Youth act. I writ to see You this Monday are be for then. Iam 


goein to close for now. but looking to hear forne You very soon about 


this matter. 


/s/ Leroy Moon Jr. Cell 317 
CB-1 130029 
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[Filed June 12, 1961] 
JUDGMENT AND COMMITMENT 

On this 9th day of J une, 1961 came the attorney for the government 
and the defendant appearec! in person and by his attorney, J . Austin Lati- 
mer, Esq.; | 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of Robbery as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Three (3) Years to Nine (9) Years; said 
sentence to run consecutively to sentence imposed in Criminal Number 
1111-58. | 
IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 
/s/ R. B. KEECH | 
U.S. District Judge 
| 
| 


[Filed June 17, 1961 ] 
NOTICE OF APPEAL 


Name and address of Appellant: Leroy Moon, Jr., District Jail, Wash. 
D.C. 200-19th Street. s. E. 


Name and 2ddress of Appelants attorney: None 


Concise statement of Judgement or Order, Date and Sentence: 


Found guilty as charged -- Sentenced to serve term of Three (3) 
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to Nine (9) Years -- on June 9, 1961, 
Name of Institution where now confined, if not on bail: District Jail. 
I, the above named Appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above 
stated Judgment. 


/s/ Leroy Moon, Jr. 
Appellant 


Dated: 6-15-61 pro se 
Attorney for Appellant 


I, Leroy Moon Jr., being first duly sworn according to law, on 
— ane. 


oath depose and Say, that the matters and things stated in the foregoing 
motion and affidavit by me subscribed as facts are true, 
/s/ Leroy Moon Jr. 
Subscribed and sworn to before me by Leroy Moon Jr. this 
13th day of June, 1961. 


/s/ Orange L. Dicky 
Notary Public 
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Of Counsel: \ 
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STATEMENT OF QUESTIONS FRESENTED 


C1) tn the absence of waiver, does the Sixth Amend~ 


ment to the United States Constitution require the appoint- 


ment of counsel to represent indigent defendants in pre- 
liminary proceedings before the United States Commissioner? 
(2) If it be assumed that there is no absolute Sixth 
Amendment right to counsel in preliminary proceedings, does 
the due process clause of the Fifth Anendment nonetheless 
require the appointment of counsel 
(a) in all cases where counsel is not waived? 
(b) alternatively, where the youth, ignorance, 
and inexperience of the defendant preclude 
adequate Tepresentation of his interests in 
the absence of counsel? 
(3) In the circumstances of this case, was the oral 
admission of a virtually illiterate 18-year old boy so 


untrustworthy that it was plain error to receive it in evi- 


dence? 
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A. The Circumstances in Which the Confes- 
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LEROY MOON, JR., | 
Appellant, 


Ve 
UNITED STATES OF AMERICA, 


Appellee. 
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ON APPEAL FROM THE DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 
See LV NAL SPATEMENT | 
Judgment was entered against appellant June 9, 1961, 


and on June 17, 1961, he filed his Notice of Appeal. (JA. 43- 


4) On May 3, 1962, this Court granted appellant's petition 


for leave to prosecute an appeal without prepayment of costs. 


This Court has jurisdiction of the appeal under 28 vu. S.C. 
1291. 


STATEMENT OF THE CASE 
Sees Ue nb CASE 


The Preliminary Proceedings. 


On January 23, 1961, a complaint was filed charging 
that appellant, then eighteen yéars old, and four other 
| 
| 
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youths had committed robbery at gun point in Violation of 


22 D.C. Code §2901. (3.a. 2 e) On January 24, 1961, 
appellant, who was then Serving a four month Sentence under 
a different charge, was arrested and brought before the 


United States Commissioner. (J.A. 2 e-f) The Record of 


Proceedings before the Commissioner shows the following 


(Ibid.): 


Defendant 
examine witnesses against him and 
to introduce evidence in his own behalf. 
This Record further shows that while the United States was 
represented by an Assistant United States Attorney, no one 
appeared on appellant's behalf; that bail was fixed in the 
amount of $15,000; and that the case was continued four 
weeks, to February 21, 1961, pursuant to "Req. of Def. to 
consult counsel.” (Ibid.) Appellant was not asked whether 
he desired to have counsel appointed. 


The record of the preliminary examination before the 


United States Commissioner, which was held on February el, 


ee 


—l/ appellant's abe is listed as 16 in the District Court 
docket in No. 147-61, a photostatic copy of which is found 
in the Record on Appeal in Jerry L. Green v. United States,” 
No. 16,442. see also'-J.a. 42 f.” AS this Court noted in 
reversing the conviction of Jerry L. Green, a co-defendant 
of this appellant (No. 16,442, decided Jul 

fendant and the other alleged participants 


were A oe to throughout the testimony "as "boys!" (Slip 
Op., p. 3). 
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1961, shows that the United States was represented by the 
Same Assistant United States Attorney who appeared at ap- 
pellant's first presentation to the Commissioner. (J. A. 
2f-g) The accused was not represented by counsel. The 
record further shows that a hearing was requested and held 
in which a police officer testified that he had hvéstie 
gated the robbery, that other persons had implicated this 
appellant, and that on January 24, 1961, the very day on 
which he was first brought before the Commissioner, ap- 
pellant had admitted his involvement. The Commissioner 


found "Probable Cause Shown, "and defendant was held to 


answer in District Court. (Ibid.) 
Proceedings in District Court | 

Appellant was indicted for robbery on March 6, 1961, 
along with four co-defendants. (J.A. 1) He pleaded not 
guilty (J.A. 1) and, on April 18, 1961, stood trial together 
with one of the indicted co-defendants, Jerry L. Green. 
He was represented by cour, nted by the court after 
he pleaded not guilty at arraingment. \(J.A., 1 - 2). The 
trial resulted in a conviction as to erean but a hung jury 
as to this appellant. (J.A. 2 a) 

On May 15, 1961, appellant was retried, and the testi- 
mony at the second trial may be summarized as follows: 

Henry Alpert, owner of a grocery store in the District 


of Columbia, testified that on the evening of December 23, 


ea re 


1960, a "group of boys" entered his store, and at gun point 
robbed him of about $100 (J.A.2n~- 3). He identified ap- 
pellant as one of the group that held him up (J.a. 3), but 
made no attempt to specify the part actually played by ap- 
pellant in the alleged robbery. 

Sergeant Mark w. Gray of the Metropolitan Police De- 
partment testified that on January 24, 1961, at about 11:30 
a.m. and after appellant "had just been arraigned before the 
United States Commissioner on this charge" (J.a. 8), he had 
spoken with Moon in the Marshal's cell block and Moon had 
admitted his involvement. (J.A. 7-9) On cross-examination, 


Sergeant Gray testified that he had made some notes of ap- 


pellant's statement, but, contrary to "the usual practice," 


had not prepared a written statement for appellant to Tread, 
correct and sign. (J.a. 9-10) The reason given was that 
there were no typing facilities in the Marshal's cell block. 
(J.A. 10) Later a typed statement was prepared (J.A. 10), 
but it appears not to have been shown to appellant. 

The defense offereq testimony of Wilbur L. Queen 
(J.A. 15 - 21), one of the participants in the alleged 
robbery, and of the appellant himself (J.a. 21 - 29). In 
their testimony, both denied that Moon was involved in the 
robbery about which Alpert, the complaining witness, testi- 
fied. 


On rebuttal, the prosecution recalled Sergeant Gray 


\ “oe 


(J.A. 29 - 31) and Mr. Alpert (J.A. 31 - 33), and presented 


testimony of Detective Blancato of the Metropolitan Police 
Department (J.A. 33 ~ 34) ana Officer John R. Bouls, of the 
Juvenile Bureau of the Metropolitan Police Department 
(J.A. 34 ~ 35). Bach of these witnesses testified that 
Queen had implicated Moon in prior statements to then. In 
each case, the Court admonished the jury that such testimony 
related solely to the credibility of Queen's testimony 
(J.-A. 30, 32, 34, 35). | 

At the close of the trial, the jury returned A verdict 


of guilty and on June 9, 1961, the Court entered judgment 


committing appellant to the custody of the Attorney General 
or his authorized representative for imprisonment for a 
period of 3 to 9 years, this sentence to run consecutively 
to the sentence imposed in a previous case against debctlane 


(J.a. 43) 


CONSTITUTIONAL PROVISIONS AND RULES INVOLVED 
ND AND RULES INVOLVED 


The Fifth Amendment to the United States Constitution 


provides as follows: 
No person shall be held to answer for a capital, 
S crime, unless on a presentment 
rand Jury, except in cases | 
or naval forces 


nae 


property, without due process of laws nor shall 
private property be taken for public use, without 
just compensation. 


The Sixth Amendment to the United States Constitution 


provides as follows: 


Rule 5(b) of the Federal Rules of Criminal Procedure 


provides as follows: 


shal 
hin, 


Rule 5(c) of the Federal Rules of Criminal Procedure 


provides as follows: 


Preliminary Examination. The defendant shall 
not be called upon to plead. If the defendant 
waives preliminary examination, the commissioner 
shall forthwith hold hin to answer in the district 
court. If the defendant does not waive examination, 
the commissioner Shall hear the evidence within a 
reasonable time. The defendant may cross-examine 
witnesses against him and may introduce evidence 
in his own behalf. If from the evidence it ap- 
pears to the commissioner that there is probable 
cause to believe that an offense has been committed 


ate 


Oumitted it, the ¢om- 
him to answer in 
he commissioner 

The commissioner shall admit 
as provided in these rules. 
roceeding the commissioner 
th to the clerk of the | 
ers in the proceeding and 


Rule 44 of the Federal Rules of Criminal Procedure 


provides as follows: 


If the defendant appears in court without 
t shall advise him of his right 
Sign counsel to represent him} 
the proceeding unless he elects 
counsel or is able to obtain 
counsel. | 


STATEMENT OF POINTS 


1. The constitutional right to effective assistance 
| 


of counsel applies at "every step in the proceedings against" 
an accused. 

2. Preliminary proceedings before the United States 
Commissioner constitute a vital step of the criminal bNosacus 
tion, and the effective assistance of counsel is required by 


the Sixth Amendment. 


| 
3- Whether or not the Sixth Amendment requires assign- 
ment of counsel in preliminary proceedings, recent decisions 
recognize that principles of equal protection and due process 
forbid invidious discriminations based on means. Since rich 
defendants can secure the substantial benefits of retained 
counsel at preliminary proceedings, poor defendants mist have 


like protection. 


ie: 


4, Principles of due process and fundamental fairness 


require the presence of counsel before, during and after 
trial where, owing to the youth, ignorance and inexperience 
of the accused, he cannot be expected adequately to represent 
his own interests. 

9+ An oral admission by a semi~literate, 18~year old 
youth already incarcerated for another offense and without 
benefit of counsel, is so inherently untrustworthy as to be 
inadmissible into evidence. 


SUMMARY OF ARGUMENT 


c 

Appellant's principal contention is that the failure 
to assign counsel in preliminary proceedings before the United 
States Commissioner violated his constitutional rights under 
the Fifth and Sixth amendments. Three alternative theories 
are relied upon: 

A. Preliminary hearings provided for by Rule 5 of the 
Federal Rules of Criminal Procedure constitute a "step in 
the proceedings" against the accused so that counsel must be 
assigned for indigent defendants under the doctrine of 
Johnson v. Zerbst, 304 U.S. 458 (1938). 

B. Even if there is no Sixth Amendment right to coun- 
sel in preliminary hearings, concepts of due process and 


equal protection forbia discrimination based on poverty and 
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require that all defendants in Rule 5 hearings, both rich 
and poor, have an equal opportunity to be represented by 
counsel. | 

C. Even if there is no absolute right to counsel 
under the Fifth and Sixth Amendments, nevertheless, in the 
special circumstances here presented -~ i, -@., the youth, 
limited education, and inexperience of this appellant -- 
due process and fundamental fairness required that counsel 
be assigned. | 

A. (1) The right to counsel guaranteed by the Sixth 
Amendment has been interpreted to require the assighnent of 
counsel for an indigent defendant "at every step in) | the 
proceedings against him." Johnson v. Zerdst, 304 vu; 8. 458, 
463 (1938). Steps in the proceedings at which counsel is 
required have been said to include "the preliminary hearing, 
+ « - the arraignment, during the progress of the trial, or 
in connection with .. " perfecting the appeal. Edvards Vv. 
United States, 78 U.S. App. D.C. 226, 228-29, 139 F. 2d 365, 
367-68 (1943). This case squarely raises the question whether 
the preliminary hearing comes within the purview of the Sixth 
Amendment. 

(2) Preliminary hearings under Rule 5 of the 

Federal Rules of Criminal Procedure constitute an integral 
and vital step in the proceedings. The importance of such 


hearings and the impelling need for counsel therein are 
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demonstrated by the following considerations, among others: 
the accused, though not indicted, has been arrested and 
formally charged with crime; his liberty is immediately at 
Stake since the Commissioner is empowered to commit him to 
jail pending indictment and trials; after the preliminary 
hearing, the fruits of police interrogation are admissible 
into evidence, making the guidance and advice of counsel 
particularly essential; and the defendant is called upon to 
make decisions and to perform functions (e.g. cross-exami- 
nation and examination of witnesses) for which only the 
lawyer has the requisite skill and experience. Refusing to 
differentiate between preliminary hearings and other steps 
in the prosecution, Such as arraignment after indictment, 
this Court, in Wood v. United States, 75 U.S. App. D.C. 274, 
128 F. 2a 265 (1942), held the privilege against self-in- 
crimination applicable therein, and clearly implied that the 
constitutional right to counsel also applied. 

B. Concepts of equal protection and fundamental fair- 
ness embodied in the due process clause require the assign- 
ment of counsel at preliminary proceedings even if the 
Sixth Amendment be deemed inapplicable. 

(1) Although this Court in the Wood and Edwards 
cases, Supra, considered the preliminary hearing to con- 


stitute "a step in the proceedings," Rule 5, itself, and 


this Court's subsequent decision in Council v. Clemmer, 


Pa 


85 U.S. app. D.C. 74, 177 F. 2d 22 (1949) have not | recog- 


nized an absolute Sixth Amendment right to counsel | aa pre- 
liminary hearings. These authorities, however, do Inot dis- 
pose of the constitutional issues raised by this appeal 
Since, among other things, they antedate a recent line of 
decisions establishing that American concepts of due process 
and fair play do not permit invidious discriminations in the 
administration of criminal justice based solely on ability 
to pay. | 
(2) Rule 5, itself, by requiring the Combi ssioner 
to advise defendants that they may retain counsel if they 
choose, recognizes that there is a meaningful function for 

a lawyer to perform in preliminary hearings. Thus, for ex~ 
ample, only a lawyer has the skill to cross-examine and 
examine witnesses; only a lawyer can advise the defendant 

as to whether it is desirable to waive preliminary examina~ 
tion; and only a lawyer can effectively warn the defendant 
of his right to remain silent and of the consequences of 

not doing so. That the presence or absence of counsel at 
this time cannot depend solely on ability to pay is the 
clear meaning of the Supreme Court's pronouncement that 
"Both equal protection and due process emphasize the | ‘central 
aim of our entire judicial system -- all people charged with 
crime must, so far as the law is concerned, ‘stand on an 


equality before the bar of justice in every American court.'" 
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Griffin v. Illinois, 351 U.s. 12, 17 (1956). See also 
Coppedge v. United States, 369 U. 5. 438. Particularly 


pertinent here is this Court's holding in Shioutakon Vv. 
District of Columbia, 98 U.S. App. D.c. 371, 236 F. 24 666 
(1956), that "the fair administration of Justice" requires 
that counsel be assigned to represent indigent juveniles in 
Juvenile Court proceedings. In Sum, Since defendants with 
means have been given a right by Rule to be represented at 
preliminary hearings, and since the advantage of such rep- 
resentation Cannot be dismissed as inconsequential, it fol- 
lows that in preliminary hearings, as at arraignment, on 
appeal, or in Juvenile Court, indigent defendants cannot be 
denied effective assistance of counsel. 

C. Even if the assignment of counsel in Rule 5 hear- 
ings were not required in all cases, nevertheless, the 
failure to assign counsel in the special circumstances here 


presented violated principles of fundamental fairness and 


due process. These special circumstances are that this ap- 


pellant was an 18-year old boy who was virtually illiterate 
and who is alleged to have made damaging admissions immedi- 
ately after his initial appearance before the Commissioner 
without opportunity to have the guidance and advice of his 
own attorney. In these circumstances, failure to assign 
counsel conflicts with the special care which both this 


Court and the Supreme Court have taken to be assured that 
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persons incapable by reason of immaturity, ignorance or 


inexperience are adequately represented. Williams v. Huff, 


79 U.S. App. D.C. 31, 142 F. 24 91 (1944) ; Shioutakon v. 
District of Columbia, supra; Wade v. Mayo, 334 Oe. 672 
(1948); Uveges v. Pennsylvania, 335 U.S. 437 (1948) ; Crooker 
V- California, 357 U.S. 433 (1958); House v. Mayo, 324 U.S. 
42 (1945). These authorities establish that counsel must 

be provided for youthful and uneducated persons not only in 
federal criminal cases but in Juvenile Court procebdings, 

in civil cases, and in state criminal prosecutions, not only 


at trial but during pretrial proceedings as well. 


II | 
It was plain error to receive in evidence an oral con- 
fession appellant is alleged to have made immediately follow- 
ing his first appearance before the United States Comm! ssioner. 
Although it is not claimed that the police used coercive 
methods in obtaining the alleged confession, it should, never- 
theless, have been excluded as untrustworthy. The exelusion- 
ary principle is that confessions made "under certain con- 
ditions [becom t wi as_te ce ee In crim- 
inal charges, the higher degree of caution always exercised by 
the law in favor of the accused prompts to a greater strict- 
ness in excluding suspicious testimony. - « - The ground 
of distrust of confessions made in certain situations is, in 
| 
| 
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a rough and indefinite way, judicial experience." 3 Wigmore 
on Evidence gbee 43 Ed. 1940). The grounds for suspicion 
here include the following: 

(a) Appellant at the time the alleged confession was 
made was an 18-year old boy with limited education and ex- 
perience. He was confined in the Marshal's cell block with- 
out counsel, parent, friend or other adviser and was con- 
fronted by two police detectives with long experience in 
interrogation. The "judicial experience" of Judge Ketcham 
with confessions made by juvenile offenders in Similar 
circumstances is that they "are frequently untrustworthy 


and often distort the truth." Memorandum Opinion, In the 


Matter of Four Youths (Juvenile Court Docket Nos. 28-776-J, 
28-778-J, 28-783-3, 28~859-3) 


(b) Every action of this appellant both prior to and 
after the alleged confession is inconsistent with an avowal 
of guilt. Immediately before, he requested that preliminary 
examination be postponed so that he could consult counsel; 
thereafter, he pleaded not guilty and underwent two trials, 
at the second of which he took the stand to deny guilt. As 
Judge Ketcham observed, "such contradictions afford clear 
proof of the unreliability of the youth's prior statement. 
Either the boy's statement to the Juvenile Court under oath 
or his extrajudicial statement to the police officers while 


in custody must be false." Ibid 
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(ce) The police, departing from their "usual practice," 
did not prepare a written statement for the defendant to read, 
correct and sign, although there was ample opportunity to 
have done so. While oral confessions are not inadmissible 
ber se, the law, in the Parol Evidence Rule and the Statute 
of Frauds, recognizes the greater reliability of the written 
word. Here, a written statement should have been secured 
because of the serious doubt cast on the reliability of the 


alleged confession by the circumstances described above. 


GUMENT 


Appellant, an 18-year old boy, was brought before the 


United States Commissioner on a robbery charge. He was 
unaccompanied by any parent, friend, lawyer or other adult 
adviser. He was virtually illiterate (J.A. 42 o-p),, and, nec- 
essarily, by virtue of his youth and limited education, was 
utterly incapable of Conducting a defense ina judicial 
hearing. Nevertheless, counsel was not assigned, nor was 
appellant told that he could have counsel appointed if he 
chose. In view of appellant's indigency, the Commissioner's 
advice that he had a right "to retain counsel" was a mean- 
ingless formality. Immediately upon leaving the Commi s- 
Sioner, appellant was interrogated by the police ana al- 
legedly made damaging oral admissions which later provided 


the main evidence against him. 
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In light of these circumstances, it is contended: 

First: The failure to provide counsel in proceedings 
before the Commissioner violated appellant's rights under 
the Fifth and Sixth Amendments to the United States Constitu- 
tion, vitiated the entire proceeding against him, and ren- 
dered inadmissible the alleged oral confession. 

Second: In the circumstances here presented, the oral 
confession, the most important evidence against appellant, 
was inherently untrustworthy and it was plain error to re- 


ceive it in evidence. 


I 


SIONER VIOLATED 
RIGHTS UNDER THE 


A. The Sixth Amendment Requires the Assignment of Counsel in 


Preliminary Proceedings. 


1. The Constitutional Right to Effective As- 
sistance of Counsel at Every Step of a 


Criminal Proceeding is Well Recognized. 


The Sixth Amendment guarantees that "in all criminal 
prosecutions, the accused shall enjoy the right ... to have 


the assistance of counsel for his defense." In Johnson v. 


Zerbst, 304 U.S. 458 (1938), the Supreme Court, interpreting 


this to mean that counsel must be appointed to represent 
indigent defendants in federal courts, declared (304 U.S. 
at 463): 
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ithe 
coun- 


The Zerbst doctrine has not been narrowly and strictly 
| 
applied. Rather, consistent with the Court's command that an 
accused must be afforded "the guiding hand of counsel at 


every step in the proceedings against him," the right to 


counsel has been held to apply at stages of the prosecution 


coming before, during and after the trial, itself. ‘Thus, 


as this Court stated in Edwards v. United States, 78 U.S. 
| 


App. D.C. 226, 228-29, 139 F. 24 365, 367-68 (1943) } 
The phrase, every step of the proceedings, 
does not refer to mere lapses of time. It con- 
templates effective aid of counsel in the prep- 
aration and trial of the case. It is true that 
denial, for a long time, of opportunity for 
conference and consultation with counsel, might 
result in a deprivation of the Constitution's | 
guarantee of assistance. Ordinarily this would 
be manifested by inadequate representation at | 


the preliminary hearing, at the arraignment, 
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during the progress of the trial, or in connes- 

tion with the filing of notice of appeal, settling 

the bill of exceptions, designating the record 

and assigning errors. (Emphasis supplied.) 
Recently, the Supreme Court in Johnson v. United States, 352 
U.S. 565, 566 (1957), held that under the Zerbst doctrine 
Courts of Appeals must assign counsel to assist indigents 
in prosecuting applications for leave to appeal in forma 
pauperis. 

At issue here is whether there is a Similar obligation 
at the first, and in many ways the most important, pre- 
trial proceeding. Although some authorities have questioned 
the existence of an absolute Sixth Amendment right to counsel 
at this preliminary Stage (see below, pp. 25-32), other 
authorities, as well as the very nature and purpose of the 
proceeding, argue forcibly that this important safeguard 
against unwarranted deprivation of liberty should not be 
withheld. 


2. 


the Guiding Hand of Counsel is Essential. 


It would be pure fiction to deny that the preliminary 


hearing is a "step in the proceedings against" the accused. 
Although no indictment has issued, the accused has been ar- 


rested and charged with crime. Significantly, Rule 5 


— 
2/ The Commissioner's record in this case shows that a 
was filed J 1961 charging ap- 
e §2901 stemming 
at which appellant and others 
cash from Henry Alpert, Grocer, at 401 Vv 


| 
: 
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consistently refers to the person appearing before the Com- 
missioner as "the defendant." | 

The judicial character of the preliminary hearing,” 
its critical importance, and the impelling need for effec-~ 
tive assistance of counsel are demonstrated by the following: 

(a) The hearing before the Commissioner is a| Judicial, 
not a mere investigative, Proceeding. This is clearly shown 
by the_Manual for United States Commissioners (p. 9) which 
States, "At the hearing the Commissioner acts as a presiding 
judge." Cf. United States v. Gray, &7 F. Supp. 436, 438 
(D.D.c. 1949). | 

(b) Immediately at stake in Rule 5 hearings is the 
accused person's liberty. While the Commissioner is required 
to admit defendant to bail, indigents (with whom we are here 
concerned) typically cannot afford the bondsman's price. 
Accordingly, an improvident waiver of hearing or a preliminary 
examination conducted without professional assistance may 


result in the extended confinement of an innocent person. 


(c) The law protects defendants in federal courts 
ao Sth ie ee | 
3/ The prelim mes erroneously referred 
to as an "arraig has pointed out, how- 
on between a true ar- 
ly after the indictment 
or information, under Rule 5, which 
o « is ga examination and the occasion for judicial 
his rights." Goldsmith v. United States, 107 
305, 309, Note 2(a), 277 F. od 335; 339, 
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against admissions made during an unlawful detention. Once 
the defendant has appeared for commitment before a United 
States Commissioner or other committing magistrate, however, 
the fruits of police interrogation are admissible into evi- 
dence. Mallory v. United States, 354 U.S. “kg (1957). This 
peceeiy geet eases the importance of having counsel at this 
aaiekec The Commissioner's statement that defendant is 


not "required to make a statement and that any statement 


made by him may be used against him" is no Spee ers for the 


counsel and advice of defendant's own attorney. This point 
is particularly pertinent here, for immediately upon leaving 
the Commissioner appellant was interrogated by the police 


and is alleged to have made admissions that virtually assured 
Ese ee 


4_/ In Goldsmith v. United 
277 F. 2d 335, 339 ( 
factors renderin 


2./ As the Supreme Court observed in Powell v. Alabama, 287 
U.S. 45, 61 (1932): 


+ + + how can a judge, whose functions are purely 
judicial, effectively discharge the obligations 

of counsel for the accused? .. - He cannot in- 
vestigate the facts, advise and direct the defense, 
or participate in those necessary conferences 
between counsel and accused which sometimes par- 
take of the inviolable character of the confes- 
Sional. 


the verdict against him. ! 


(a) Under Rule 9 of the Federal Rules of Criminal 


| 
Procedure, the accused may waive preliminary examination, 


in which case he shall be held forthwith to answer! in 
District Court. This decision obviously requires bone degree 
of sophistication. Waiver may be the preferable course if 
it is in the accused's interest to admit guilt and pray for 
lenient treatment, but this decision requires evaluation of 
the merits of the case, including such technical aspects as 
the validity of the arrest, the legality of any search and 
Seizure, the credibility of government witnesses, the valid- 
ity of any pre~commitment confession, and the like. These 
are matters requiring the judgment ana experience of counsel. 
(e) Rule 5(c) affords a right to preliminary |examina- 
tion. Accordingly, every accused brought before the United 
States Commissioner has an opportunity to meet the charge 
and to seek to avoid confinement and even the stigma of 
indictment by having the Charge dismissed at preliminary 
hearing. While this opportunity is ostensibly extended to 
all, it is, in fact, denied to those unable to afford counsel. 
While Rule 5(c) authorizes the defendant to "cross-examine 
witnesses against him... and introduce evidence in his 
own behalf," the art of cross-examination, as all lawyers 
are aware, is not mastered by all attorneys, let alone by 


laymen. Likewise, the selection and examination of witnesses 
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requires a lawyer's skill and experience. Moreover, in the 
conduct of any judicial proceeding, matters will arise that 
are within the everyday experience of lawyers but "may ap- 
pear intricate, complex, and mysterious" to the layman. 
Johnson v. Zerbst, Supra. Finally, the lawyer clearly is 


better able to argue that the prosecutor's case, as a matter 


of fact, law, oe both, falls short of meeting the probable 


cause standard. 

(f) In light of the very limited opportunities the 
defendant has for pretrial discovery in criminal cases, the 
preliminary examination may offer the only real opportunity 
to gain some advance understanding of the prosecution's 
case. Only a lawyer can decide whether this advantage may 
outweigh possible disadvantages of requesting the hearing, 
and only a lawyer can fully exploit whatever strategic ad- 
vantage this may offer, 

From the foregoing, it is clear that the preliminary 


hearing is an adversary proceeding involving important 


er, 


presented by the preliminary hearing are 
by the Manual for United States Commis- 
which provides that either side may secure 
An inexperienced 
testify may find 
S permanently recorded fo 
against him at the trial. Conversel 
secure a transc 
important for 


-23- 


interests of the accused, interests which cannot sbegueusiy 
be protected without effective assistance of counsel. These 
basic and inescapable facts were recognized by this Court 
in Wood v. United States, 75 U.S. app. D.c. 274,128 F. 2¢ 
265 (1942). In that case, appellants contended that ad-~ 
mitting into evidence their guilty pleas entered before a 
Police Court magistrate violated both the privilege against 
self-incrimination and the right to counsel. The govern- 
ment contended that these constitutional guarantees did not 
apply in preliminary hearings. This Court held for appel- 
lants, and in so doing explicitly recognized that prelimin- 
ary hearings are judicial proceedings, that they constitute 
a "step in the proceedings" against the accused, and that 
they are legally indistinguishable from arraignment after 


indictment. The following excerpts from the Court's opinion 


are especially pertinent here: 


The inquiry is essentially judicial. The 
Subject matter is temporary restraint of the 
accused person's liberty. The function is to 
determine whether there is sufficient evidence 
to justify this. Commitment without evidence 
or on insufficient evidence would be arbitrary, 
The hearing, though informal, is in open court, 
It is not a Star Chamber affair. The court has 
power to examine the accused and others. The | 
decision requires the exercise of discretion | 
on both facts and law. While it does not have | 
finality for deciding guilt or innocence, it | 
has that quality for the immediate purpose. 
The decision is reviewable, at any rate for 
abuse of discretion. 
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All these are qualities of a judicial pro- 
ceeding, not of a prosecutor's inquisition. .. 
In subject matter and function, the hearing 
is judicial. It should be so in essential pro- 
cedure. (75 U.S. App. D.C. at 279-80, 128 F.24 
at 270-71). 


* OK ok 


- And in part we take this view because 
ds with the language of the Amendment, 

"in any Criminal Case," as interpreted in 
Johnson v. Zerbst and Powellv. Alabama. They 
involved the right to counsel. But the same 
words apply 'to the privilege. The two protec- 
tions are therefore, and because of their sub- 
stantive affinity, coextensive in time. The 
period of protection includes time for adequate 
preparation. It extends to "every step in the 
proceedings against" the accused. The aid of 
counsel in preparation would be farcical if 
the case could be foreclosed by preliminary 
inquisition which would squeeze out conviction 
or prejudice’ by means unconstitutional if used 
at the trial. 


For the same reasons the accused is en- 
titled to have counsel at the hearing. 
authority for this is needed, it is supplied 
by the decisions which sustain the right when 
the accused demands such aid at this Stage. 
(75 U.S. App. D.c. at 280,128 F. 2d at 271). 


* * Ke * 


- + + . If the hearing, as we think, performs 

a judicial though limited function, if it is a 
stage of the "proceedings against" the accused, 

and if the magistrate's court stands between 

the prosecutor and th: accused as judge on the 
issue before it, not as inquisitor or procurer 

of proof on the final One of guilt, the substantial 
feasons which exclude ths plea at arraignnent also 
dictate exclusion of the plea at the hearing, 

(75 U8. App. Does at 284, 128 F. 24 at 275) 


The clear implication of the Court's reasoning is that 


the constitutional right to counsel applies at preliminary 
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hearing to the same extent as at proceedings in trial court. 
Although the Court dia not actually decide this question, 
Since it disposed of the case on self-incrimination grounds, 
it nevertheless clearly recognized the applicability of the 
right to counsel, both in the above~quoted passages and by 
calling attention to Glasser v. United States, 315 U.S. 60 
(1942) ana Evans v. Rives, 75 U.S. App. D.C. 242, 126 F. 2d 
633 (1942), which had reversed convictions on the ground 
that the constitutional right to counsel had been Violated. 


75 U.S. App. D.C. at 288, 128 F. 2d at 279, 


B. Concepts of Squal Protection and Fundamental Fairness 
Embodied in the Due Process Clause Require the Assignment 
of Couns21 in Preliminar Proceedings. 


Despite the impelling reasons so cogently discussed in 
the Wood opinion for considering the preliminary hearing an 
integral "step in the proceedings against" the accused, at 
must be acknowledged that the Federal Rules of Criminal Pro- 
cedure and this Court's decision in Council y. Clemer, 85 
U.S. App. D.C. 74, 197 F. 24 22 (1949) have not recognized 
an absolute Sixth Amendment right to counsel in preliminary 
hearings. These authorities, however, as will now be shown, 
are not dispositive of this case. Among other things, they 
fail to meet the argument that assignment of counsel is re- 


quired by concepts of equal protection and fundamental fair- 


ness which both the Supreme Court and this Court have given 
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extended scope in a series of cases decided since the Rules 
were promulgated and since this Court's decision in Council. 


1. The Federal Rules and Council v. Clemmer 
Do Not Decide this Case. 


Rule 44 of the Federal Rules of Criminal Procedure af-~ 
fimatively requires, in the absence of waiver, that counsel 
be assigned to defendants who appear in Court. Rule 5(b), 
on the other hand, merely requires the Commissioner to inform 


the defendant "of his Tight to retain counsel .. -" Note 2 


of the Advisory Committee's Notes to Rule 44 explains the 


Teasons for the difference between the two rules: 
The rule is inte 


right of the defenda 
by the court relates 


he is entitled to be 
y counsel retained by him, if he 

So chooses... , 

The failure to require assignment of counsel in Rule 5 
proceedings does not constitute an authoritative interpreta-— 
tion of constitutional requirements. First of all, the 
drafters did not purport to interpret the Constitution. As 
Judge Holtzoff, the chief architect of the Federal Rules of 
Criminal Procedure, declared in a different context, "we 


don’t construe the Constitution in these rules," and "we 


don't define the constitutional rights of the defendant." 


Proceedings, New York University Law School Institute on the 
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Federal Rules of Criminal Procedure, 147-48 (1946). 
Furthermore, when the background of Rule 5 is considered, 

a certain hostility to the Zerbst doctrine is revealed, and 

a reluctance to apply that doctrine in a way that might tend 

to overburden the private bar. These underlying sentiments 

are clearly reflected in the following comments of Judge 

Holtzoff concerning Rule 5's failure to require assignment of 


counsel: 


quite 


el 
| 
| 
Now there is a problem that has arisen. 
t kn 
The bar is’ca 
burden. . . . The amount of | 
lawyer in proportion to his paid work is tremendous. 
They do it without a murmur, but I do think it is a 
heavy burden on members of the bar. 


It is no part of the constitutional right of 

a defendant to have counsel assigned to him before 
In most cases the defend- 
earing anyway. Ordinarily 
© SO, and to impose this 
rs of the bar in these 
little benefit would) ac- 
hink really would be: 
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unfair to lawyers and 
to the protection of t 


A few additional comments will demonstrate that Rule 
5's failure to require assignment of counsel cannot be con= 
trolling. It is obvious, first of all, that neither the 
Rules nor practical concern for the bar can override con-~ 
stitutional requirements. The drafters seemed to feel that 
the preliminary hearing is a mere formality and that assign- 
ment of counsel is "absolutely unnecessary to the protection 
of the defendant." This assumption, we submit, is wholly 
untenable for reasons discussed above (pp. 18 - 22) as well 
as in this Court's opinion in the Wood case, supra. More- 


over, insofar as the drafters were motivated by concern for 


the welfare of the bar, it is Significant that this ae 


has not been Similarly deterred in appropriate cases. 

See Shioutakon v. District of Columbia, 98 U.S. App. D.C. 
371, 236 F. 2d 666 (1956) requiring appointment of counsel 
in Juvenile Court, and Dooling v. Overholser, 100 U.S. App. 
D.C. 247, 243 BF, 2a 825 (1957) calling for appointment of 
either an attorney or a guardian ad litem in civil comnit- 
ment proceedings. Third, and perhaps most Significant, the 


—_—_———— 


Z/ It may also be Significant that there is now a Legal Aid 
Agency for the District of Columbia which bears at least some 
of the burden of representing indigent defendants. 
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! 
Rule on its face permits a discrimination based solely on 
ability to pay since the defendant with means has the 
"right to retain counsel." This type of ines sas 
as will be discussed below, has been forbidden by a recently 
developing line of decisions. Griffin v. Illinois 351 U.S. 


— i 
12 (1956); Coppedge v. United st tes, 369 U.S. 138, 
82 S.Ct. 917 (1962); Shioutakon v. District of Columbia, 
98 U.S. App. D.c. 371, 236 F. 2d 666 (1956). Fina ly, while 
Rule 5 does not require assignment of counsel in all cases, 
it surely does not preclude such assignment where, | as here, 
the defendant is so young, poorly educated and inexperienced 
that the lack of counsel is manifestly prejudicial and un- 
fair. 


No more pertinent than Rule 5 is this Court's deci- 
sion in Council v. Cle er, 85 U.S. app. D.C. 74, 177 F. 2d 
22 (1949), holding that there was no Sixth Amendment right 
to counsel at pre-Rule 5 preliminary proceedings. The inap- 
plicability of the Council decision to this case is, ‘denon- 
strated by the following: 

First. Co uncil holds only that in a pre-Rule | 5 pre~ 


liminary hearing it was not necessary that counsel be as- 
signed where the accused pleaded not guilty. The ground of 
decision is that the purpose underlying Johnson v. Zerbst 
"Ls not impeded by a mere plea of not guilty without, counsel. 


Nothing of substance prejudicial to a defendant occurs upon 
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8/ 
the making of that plea," 85 U.S. App. D.C. at 76, 197 


F. 2d at 24. Here, the likelihood of prejudice in general, 
and the actual prejudice to this appellant, have already 
been described (pp. 18 - 22). Thus, for example, although 
no plea is required under present procedure, a waiver of 
preliminary examination or a hearing conducted by an inex- 
perienced accused without benefit of counsel may lead to 
an immediate and often extended deprivation of liberty. 
Further, this appellant, a semi-literate 18-year old boy, is 
alleged to have made damaging admissions immediately after 
his first appearance before the Commissioner and before 
counsel was assigned. It cannot be denied that these ad- 
missions, which were used against appellant both in the pre- 
liminary hearing and at the trial, were highly prejudicial. 
Second, Quoting from Burall v. Johnston, 146 F. 24 
230 (9th Cir. 1944), this Court in Council stated that "The 
preliminary hearing is not a trial within the meaning of 


the Constitution but in an ex parte proceeding." 85 U.S. 
ee 


» On the 
"is a critical 
Alabama, 368 


Q/ In the case of indigents, the theoretical availability 
of bail is about as meaningless as is the so-called "right 
to retain counsel," 
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App. D.C. at 75, 177 F. 2a at 23. This characterization of 
the preliminary hearing may be accurate as to pre-Rule 5 
proceedings which both Burall and Council involved. The 
situation today, however, is quite different, for the hear- 
ing contemplated by Rule 5(¢) is clearly adversary in nature, 
with the defendant having the right to "eross-exanine wit- 
nesses against him" and "introduce evidence in his own be- 
half." 

Third. This Court in Council was concerned that to 
uphold the right to counsel at preliminary hearings "would 


literally open the doors of penal institutions of the 
country." 85 U.S. App. D.C. at 76, 177 F. 2d at 24, 


While 


| 
that may well be a propsr concern, obviously it cannot 


be the basis for perpetuating the denial of constitutional 
rights. The solution adopted by both the Supreme Court and 
this Court on numerous occasions has been to make rulings 
applicable to this and subsequent cases only” 


Fourth. Council was decided a number of years before 
Fourth 


the Griffin, Coppedge and Shioutakon cases, supra, all of 


which have emphasized that American concepts of due process 


and fair play do not permit invidious discriminations in 


pS | 


- TLinol U.S. 12, 25-26 (1956) Great 
ve mee Oil & Refinin , 287 0. S. 


Dooling v. Overholser 100 'G S.: App. 
2d Boe, 829 (1957); Shioutakon v. 
98 U.S. App. D.c. 371, 375, 236 
F. od 70 3. | 
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the administration of justice based solely on ability to 
pay. We turn now to a consideration of these cases. 


2. Recent Decisions Establish That Important 
Procedural Rights May Not Be Withheld For 


Mere Inability to Pay. 


The preliminary hearing contemplated by Rule 5 cannot 
be a nullity. It must be presumed that at least some defend- 
ants, exercising their prerogatives of cross-examining wit- 
nesses and presenting evidence in their own behalf, are dis- 
charged by the Commissioner. The very fact that Rule 5(b) 
requires the Commissioner to advise defendants of their right 


to retain counsel implies that the proper preesree of these 
Li: 


prerogatives requires the assistance of counsel. Moreover, 
as discussed above (pp. 18 ~22), the guidance and advice of 
counsel may be important in various other ways. It follows 
that the rich have significant opportunities which are fore- 
closed to the poor. 

The inherent inequality fostered by the current pro- 


cedure was recognized at the time the Rules were being dis- 


1l/ It is an "obvious truth," the Supreme Court observed in 
Johnson v. Zerbst, supra, 


that the average defendant does not have the 
professional skill to protect himself when 
brought before a tribunal with power to take 
his life or liberty, wherein the prosecution 
is presented by experienced and learned coun- 
sel. 304 U.S. at 462. 
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cussed. Thus, at the New York University Law School In- 
stitute on the Federal Rules of Criminal Procedure, Professor 
J. Walter McKenna commented that Rule 5(b) "seems to give 
the accused who can afford to retain counsel a little edge 
on the accused who can not." Proceedings, p- 238. | This ob=- 
Servation, which was sound 15 years ago, is even more per- 
tinent today in light of the recognition which both the 
Supreme Court and this Court have since given to the prin- 
ciple that our criminal jurisprudence must not aiscrininate 
between rich and poor. Under these decisions, the failure 
to assign counsel violates due process requirenents, whether 
or not the preliminary hearing be considered a "step in the 


proceedings" for Sixth Amendment purposes. 


The leading case is Griffin v. Illinois, 351 U. Si. 22 


(1956), where the Supreme Court held that it is a denial of 
due process and equal protection to withhold the statutory 
right of appeal from defendants solely because they are too 
poor to purchase a transcript. Mr. Justice Black, speaking 


also for Chief Justice Warren and Justices Douglas and Clark, 


stated: 

In this tradition, our own constitutional gies 
anties of due process and equal protection both 
call for procedures in eriminal trials which | 
allow no invidious discriminations between per- 
sons and different groups of persons. Both 
equal protection and due process emphasize the 
central aim of our entire judicial system -- 
all people charged with crime must, so far as 
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the law is concerned, "stand on an equality 
before the bar of justice in every American 
court. (351 U.S. at LZ) : 


- » In criminal trials a State can no 


more discriminate on account of poverty than 
on account race, or color. 


se to depr 
a fair trial. (351 U.S. 


* kK ok 


There can be no equal justice where the kind 
of trial a man gets depends on the amount of 
money he has. Destitute defendants must be 
quate appellate review as de- 
who have money enough to buy tran- 
Scripts. (351 U.S. at 19), 
Mr. Justice Frankfurter, in a separate concurring opinion, 
agreed that the State "cannot make lack of means an effective 
bar to the exercise of + + -" the right of appeal and referred 
to the ironic comments of Anatole France on the "majestic 
equality" of the law (351 U.s. at 23 - 2k); 
The law, in its majestic equality, forbids the 
rich as well'as the poor to sleep under bridges, 
to beg in the Streets and to steal bread. 


Here, Rule 5 in its "majestic equality" requires the Commi s- 


sioner to advise both rich and poor of their "right to retain 
le 


counsel." 


-_ 


12/ The discrimination struck down in Griffin was held to 
violate both the equal protection and the due process clauses 
of the Fourteenth Amendment. The Fifth Amendment due process 
i r duty upon the Federal Govern- 
ased on poverty. Cf. Bolling v. 
Sharpe, 347 U.s. 497, 500 (1954). 
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In similar vein is the Supreme Court's recent decision 
in Coppedge v. United States, 369 uU.s. 438, 82 s. Ct. 
917 (1962), holding that applications for leave to| appeal in 
forma pauperis must be judged by the same standard used in 
determining whether an appeal should be dismissed in the case 
of a nonindigent litigant. In so holding, the court said: 


The point of equating the test for allowing | 
a pauper's appeal to the test for dismissing | 


paid cases, is to assure equality of consid-. 

gration for all litizantas (369 Toes st Wey, 

82'S.Ct. at 9225 ‘emphasis supriies.; | 

This Court has emphatically endorsed the principle that 
important procedural rights, including the right to counsel, 
cannot be denied solely because of poverty. Most directly 
in point is the case of Shioutakon v. District of Columbia, 
98 U.S. App. D.C. 371, 236 F. 24 666 (1956), involving the 
right to counsel in Juvenile Court pocceadtase.. ; In that 
case, the government conceded that juveniles had a right to 
retain counsel but contended that the court is not required 
336 See also Boykin v. Huff, 73 App. D.C. 378, 385, 121 F. 2a 


5, 872 (1941) where this Court, by way of dictum, anticipated 
the Supreme Court's holding in Griffin, Saying: 


to pay for them, it ma 
this we express no opi 
held from indigent per 
their poverty or othe 
substantially equal pr 
citizens. 
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to appoint counsel where the juvenile's family is indigent. 
This Court, relying on the Griffin case, Supra, refused to 
condone such discrimination, Saying (98 U.S. App. D.C. at 
375, 236 F. 2a at 670): 


Appellee in effect would have us accept the 
proposition that protection of a child's rights 
hinges on whether he is either something of a 
genius or a member of a family which can afford 
counsel. Obviously the intelligence quotient 
of the child or the economic position of his 
family cannot be controlling. Our concern for 
the fair administration of justice impels us to 
hold that, in this and in similar cases in the 
future, the juvenile must be advised that he has 
a Tight to engage counsel or to have counsel 
named on his behalf. 


The Shioutakon case, we submit, should be controlling here 


for in both Juvenile Court proceedings and Rule 5 hearings 


there are important functions for a lawyer to perform and in 


both the accused with means admittedly can retain counsel. 
The parallel, moreover, is even closer when it is considered 
that this appellant was an 18-year old boy (and to say the 
least, no genius) when he appeared before the United States 
Commissioner. 


C. In The Special Circumstances of This Case, Failure To 
Assign Counsel Violated Principles of Fundamental Fair- 


ness _ and Due Process. 
ep 


We have argued heretofore that Rule 5 hearings con- 
stitute "a step in the proceedings against the accused," so 
that appointment of counsel is required by the Sixth Amend- 


ment. We have also argued that even if such hearings are not 
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within the purview of the Sixth Amendment, principles of 
due process and equal protection nevertheless require ap- 
pointment of counsel for indigent defendants. Although we 
urge that under either of these theories appointment of 
counsel is required at all Rule 5 hearings in the pereace 
of waiver, we now argue that such appointment, even if not 
required in all cases, was demanded by the special! circun- 
stances here presented. : 

These special circumstances may be sumarized as 
follows: Appellant was an 18-year old boy at the time he 
appeared before the United States Commissioner. His virtual 
illiteracy is demonstrated by his inability to spell such 
Simple words as "\rite " "before," "going," "Tuesday," etc. 
(J.A. 42 o-p).He was brought before the United State Commi s- 
Sioner from D.c. Jail, where he was incarcerated for a dif- 
ferent offense, and appeared without a lawyer, parent or 
other adult. Although he requested a four-week continuance 
so that he might "consult counsel," no counsel was appointed 
and he was again unrepresented when he appeared for! prelin- 
inary examination four weeks later. | 

The actual and Substantial prejudice to appellant can~ 
not be denied. In view of appellant's youth, Limi tea educa- 
tion and inexperience, his So-called rights to cross-examine 
and to present evidence at the preliminary examination were 
purely theoretical, and the outcome -- "Probable Cause Shown" 


was inevitable. 
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Moreover, immediately after his initial appearance 
before the Commissioner, and without opportunity to consult 
counsel, appellant was interrogated by the police. The 
prejudice inherent in this procedure was recently described 
by the Supreme Court in Gallegos v. Colorado, eo USS Us |, 
82 S.Ct. 1209, 1212 (1962): 


tect his ow 
fits of his ¢ 


This appellant also was "not equal to the police in knowledge 
and understanding . . ." and during his interrogation it is 
claimed that oral admissions were obtained. These admissions 
which were used against appellant both in the preliminary 
examination and in the trial, itself, doubtless were decisive 
for the other evidence against him was exceedingly thin, as 


shown by the fact that his first trial ended in a hung jury. 


This Court has recognized that the law requires that 


minors be adequately represented by counsel in proceedings 
affecting their substantial interests. In Williams v. Huff, 
79 U.S. App. D.c. 31, 142 F. 24 91 (1944), this Court directed 
the District Court to determine whether "in the light of his 
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age, education, and information, and all other pertinent 


facts," a 17-year old boy had intelligently waived his right 
to counsel in a criminal proceeding. In so holding, this 
Court emphasized the law's special concern for protecting 
the rights of minors (79 U.S. App. D.C. at 32, 142 F. 2d at 
92): | 


| 

"In deference to common experience, there 
is general recognition of the fact that many 
persons by reason of their youth are incapable 
of intelligent decision, as the result of which 
public policy demands legal protection of their 
personal as well as their property rights. The 
universal law, therefore, is that a minor cannot 
be held liable on his personal contracts or con~ 
tracts for the disposition of his property." 
{Bonner v. Moran, 75 U.S. App. D.C. 156, 157), 
126 F. 2d 121, 132 ( 1941)] In the case just 
quoted we held that a boy of fifteen cannot 
give valid consent to a surgical operation. | The 
Marriage of a boy of seventeen may be annulled. 
A boy under twenty-one cannot make a valid will. 
When a minor is a defendant in a mere civil suit, 
the court must appoint a guardian ad litem for 
him and also, if in the court's opinion his in- 
terests require that he have counsel, must as~ 
sign him counsel regardless of his own opinion 
on that point. Because the interests of society 
must be protected boys of seventeen are held | 
competent, with certain limitations, to commit 
crimes and torts. But the are held incompetent 
with few or no limitations to_ protect their own 


interests in assuming le 1 obligations o efend- 
Since, as shown above, defendants in Rule 5 proceedings are 
"defending legal rights," it follows that a minor, such as 
appellant, is not competent to appear by himself but must 


| 
have counsel appointed. | 
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Similar recognition of the special status of minors 
was given in the Shioutakon case, supra. There, noting that 
"an intelligent exercise of the juvenile's rights under the 
Act and the Rules clearly requires legal skills not possessed 
by the ordinary child under 18," this Court interpreted the 
District's Juvenile Court Act as requiring the assignment of 
counsel for indigent Juveniles. Since it is equally obvious 
that an 18-year old does not possess the legal skill or 
judgment either to waive the hearing or to cross~examine and 
present evidence as contemplated by Rule 5(c), it follows 
that counsel must also be made available in Rule 5 hearings, 
at least to young defendants. 

Although in applying the due process clause of the 
Fourteenth Amendment the Supreme Court traditionally defers 
to state practices and procedures, the Court even in such 
cases has recognized that denial of counsel to young, poorly 


educated and inexperienced defendants violates fundamental 


due process concepts. Thus, for example, in Wade v. Ma OQ, 


334 U.S. 672, 684 (1948), the Court voided the conviction 
of "an inexperienced youth" of 18 whose request for counsel 
had been denied, saying: 


There are som 
of age, ignorance 
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is present, the refusal to appoint counsel is 
a denial of due process of law under the Four-= 
teenth Amendment. 


| 
Similarly, Uveges v. Pennsylvania, 335 U.S. 437 (1948), in- 
volved a 17-year old defendant who had pleaded guilty to 


indictments for burglary without having been informed of his 


right to counsel. In these circumstances, the Court held 


that "the accused was entitled to an adviser to help him 


handle his problems." The key and controlling factor was 
| 


that "petitioner was young and inexperienced in the intri- 


cacies of criminal procedure. . ." 335 U.S. at Wha. 

Finally, it must be recognized that the due process 
right to counsel recognized by the Supreme Court in Four- 
teenth Amendment cases is not limited to the trial itself. 

In Crooker v. California, 357 U.S. 433 (1958), it was con- 
tended that a pretrial confession obtained after petitioner's 
request to consult counsel was denied violated the due process 
clause. after reviewing its earlier decisions, the Court 


observed (357 U.S. at 439-0): 
Under these 
request 


at trial on the 
deprived of co 
proceedin 


essarily depends 
f the case. 
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In a 5 to 4 decision, the Court concluded that in Crooker 
the circumstances did not show an absence of fundamental 
fairness since Crooker was "a college educated man with law 
School training who knew of his right to keep silent." 357 
U.S. at 440. These facts, the Court observed, did "not ap- 
Proach the prejudicial impact in" House v. Mayo, 324 U.S. ko 
(1945), which involved "an uneducated man in his twenties, 


a stranger in the area, {who] . . . asked for and was denied 


the opportunity to engage counsel, and finally pleadea guilty 


to the information .. -" Since this appellant was 18 years 
old and virtually illiterate, it is evident that the circum- 
stances here do not remotely resemble those of Crooker but 

are more nearly comparable to those of House v. Mayo, though 


even more prejudicial. 


II 
IN THE CIRCUMSTANCES PRESENTED IT WAS PLAIN 
ERROR TO RECEIVE IN EVIDENCE APPELLANT'S aL~ 
LEGED ORAL CONFESSION. 

Appellant contends that the court erred in receiy- 
ing appellant's alleged oral confession. In making this 
contention, appellant does not claim that the police 
used coercive, third degree methods. Rather, it is ap- 
pellant's position that in light of all the relevant 


facts and circumstances the alleged confession was so un- 


1.3. | 


yy | 
trustworthy as to be inadmissible as evidence. The exclu- 


Sionary principle upon which appellant relies is clearly 


stated in 3 Wigmore, Evidence §822 at 246 (3rd Ed. 1940): 


The principle upon which a confe 
treated as sometimes ina 
ertain conditions 


The ground of distrust of confessions made 
in certain situations is, in a rough and indefi-~ 
nite way, judicial experience. There has been 
no careful collection of statistics of untrue 
confessions, nor has any great number of instances 
been even loo 866), but 


Sion, based on 
duct, that unde 


wledging guilt 
Some worse alternative associa 


—_—_—_— 


14/ Although at the second trial counsel did not object to the 
admissibility of appellant's alleged oral confession, this 
Court may notice plain error even though not brought: to the at- 
tention of the court below. ), Federal Rules of Crim- 
inal Procedure. in error rule this Court 
ppellant's co-defendant 
s "waiver of jurisdiction" 
dence although! no objec- 
L. Green v. United States, 
5 3 in view of) the secant 
evidence of guilt n, the prejudice to 
appellant cannot b | 
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The grounds for distrusting the alleged confession of 
this appellant are (a) that the circumstances in which the 
alleged confession was made render it untrustworthy; (b) that 
every action of appellant, both prior to and after the al- 
leged confession, is inconsistent with an avowal of guilt; 
and (c) that there is no written evidence of the alleged con- 
fession. 

A. The Circumstances in Which the Confession Was Made. 

At the time of the alleged confession appellant was an 
18-year old boy of limited education and poor powers of expres- 
Sion (J.A. 42 o-5). He was confined in the Marshal's cell 
block without counsel, parent, friend or Other adviser, and 
was there confronted by two police detectives with long ex- 
perience in interrogation. 

Since, according to Wigmore, the touchstone for exclud- 
ing confessions as untrustvorthy is "judicial experience," it 
is particularly significant that Judge Ketcham, who has had 
extensive experience with "confessions" by young offenders, 
Tecently excluded oral admissions made by young offenders 
"Cajfter interrogation and discussion in the police precinct, , 
without parents, relatives or counsel to guide them..." 
Memorandum Opinion, In the Matter of Four Youths (Juvenile 
Court Nos. 28-776-J, 28-778~J, 28-783-J, 28-859-J, p. 37) 0 
Judge Ketcham's reasoning, which is Singularly apt in the 


es 
15/ Judge Ketcham's Opinion is printed in full in the appendix 
tS the Government's brief in Jerr :.Green v. United § tes of 
America, No. 16,442, Page references cited herein are to that 
appendix. 
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circumstances of this case, is set forth in the following ex- 


cerpts from his opinion. 


s decision in this 

a opinion-~--after 
Juvenile Court bench 
thousands of such 

t the statements of 
age who are arrested 
law are frequently 

the truth. i ea 


he statements were true. | For 
a suggestible youth, the authoritarian atmosphere 
f a police station is, in itself and 


ivated by 
to tell the truth. 
S oral statements were 
4 enough to admit them as 
(pp. 41 - 42) 


| 
Here, too, appellant can properly be characterized las "a sug- 
gestible youth" facing an "authoritarian" and "accusatory" at- 
mosphere, and here, too, statements to police officers "could 
well have been motivated by many things besides a desire to 


tell the truth." | 

B. Appellant's Conduct Before and Since the Alleged Confession. 
Casting deep suspicion on the alleged confession is the 

entire pattern of appellant's behavior from the time he was 

first brought before the United States Commissioner |to the 

present. At his first hearing before the Commissioner, appel- 


lant requested a four weeks! continuance so that he might 


sie. 


"consult counsel." He later requested and received a prelim- 
inary hearing. After the indictment was returned, appellant 
entered a plea of not guilty and stood trial on the charge. 
The first trial ended in a hung jury, and at the second trial 
appellant took the Stand and denied under oath that he haa 


confessed to the police (J.-A. 25), Finally, after being found 


guilty in the Second trial, he filed a notice of appeal and 
has pressed his appeal with great vigor. 

This Court, in reversing the conviction in the Wood case, 
supra, relied pon a similar pattern of behavior (75 U.S. App. 
D.C. at 287, 128 F. 24 at 278): 


The facts are that the accused were without 
counsel. They had none at the hearing or until 
arraignment more than a month later. Then counsel 
was assigned by the court. When counsel became 
available, the eaded not guilty. They 
have stuck to t gh the trial and on ap- 

ir own defense. They 
They also denied 


And, Judge Ketcham in the opinion referred to above, attached 
great Significance to the conflict between the extra~judicial 
confession and the denials of guilt in open court. 
- « « if the oral admissions made while in police 
custody are subsequently denied 


the juvenile whe 
as in this ec 


the need to choose between the 
ments, the Court decided not 
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to accept either of the aa S statements as proof 
of the true facts. (p. 43) 


C. The Absence of a Written Statement Magnifies the Untrust- 
worthiness. 

The evidence here establishes that the police departed 
from their "usual practice" of preparing a written statement 
and allowing the defendant "to read it and correct it and 
Sign it." (J.a. 9 + 10) The reason given for this departure 
was that there were no typing facilities in the cell block. 
The fact is that a typewritten statement was later prepared 
(J.A. 10), but this was never shown to appellant although he 
remainded available continuously from the time he is alleged 
to have confessed until the trial. 

Although oral admissions are admissible into evidence, 
the greater reliability of the written word is well recognized 
in the law. Thus, for example, under the Statute of Frauds 
certain important undertakings cannot be enforced unless they 
are in writing. Similarly, the Parol Evidence Rule permits 
variation of written instruments by oral statements only 
under the most stringent conditions of necessity and trust- 
worthiness. Here the absence of a written statement permits 
the suspicion that what the detectives took to be an adais- 
Sion of guilt was merely a mumbled and ambiguous response 
to a rapid-fire Sequence of questions. In view of appellant's 
consistent denial of guilt, the suspicion also arises that 


he was not presented with a written statement out of | concern 


that he would not Sign it. 
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The evils inherent in the procedure followed in this 
case can be summarized as follows: 4 youthful, poorly educa- 
ted and inexperienced defendant is closeted alone with two 
police officers. 4 conversation takes place which the police 
interpret as a confession. The defendant is not given a 
chance to read, correct, and Sign a written statement and 
repeatedly disavows his guilt, Nevertheless, the police are 
permitted to testify at the trial. Although defendant also 
testifies, the Court admonishes the jury that "in passing 
upon the weight which you will attach to his testimony you 
Should consider what interest he has in the case." (J. A. 
37) In these circumstances, we Submit, guilt can be -- 
and here was -~- found on evidence too insubstantial for the 


law to condone. 


CONCLUSION 
For the foregoing reasons, the denial of counsel at 
the very outset of the prosecution violated appellant's 
constitutional rights under the Fifth and Sixth Amendments. 
This renders null and void the entire proceeding against 
him from indictment to conviction. It is urged, therefore, 
that the Judgment of conviction be vacated and the indict- 


ment dismissed. Alternatively, appellant prays that the 


judgment of conviction be vacated and the case remanded 


for a new trial at which the alleged confession, obtained 
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in derogation of appellant's constitutional rights) and in- 
| 
herently untrustworthy for the reasons discussed above, 


shall be excluded from evidence. 


| 
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QUESTIONS PRESENTED 


Appellant, an 18 year old youth charged with robbery, 
was detained legally and gave no statement prior to being 
brought before the U. S. Commissioner. The Commis- 
Sioner advised appellant of his rights, and granted appel- 
lant’s request that the hearing be continued for four 
weeks so that he could consult counsel. Immediately 
after this initial appearance before the Commissioner, 
and while he was still in the Court House in the Marshal’s 
cell block, appellant confessed orally to the police. 

In the opinion of the appellee, the following questions 
are presented: 


1. Can appellant raise for the first time on appeal an 
objection to testimony regarding the oral confession? 

2. Is testimony as to the oral confession inadmissible 
under the Fifth and Sixth Amendments because appellant 
was without counsel at his initia] appearance before the 


Commissioner and at the preliminary hearing? 

3. Is appellant’s oral confession inadmissible as inher- 
ently untrustworthy because it was not reduced to writ- 
ing and because of appellant’s youth and lack of educa- 
tion? 


Ir 
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United States Court of Appeals 


For THE DISTRICT oF COLUMBIA Circurr 


No. 17087 
LEROY MOON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant appeals from a jury conviction of robbery, 
for which he was sentenced to imprisonment for a term 
of 3 to 9 years (J.A. 26, 43). 

On the evening of December 23, 1960, a group of young 
men robbed Henry Alpert at gunpoint in his store at 401 
V Street, N. W. (J.A. 2n-3). Investigation by police offi- 
cers led them to appellant on January 23, 1961 (J.A. 23, 
30). On that day appellant was in the District of Colum- 
bia Jail, serving a four-month sentence for his conviction, 
on January 5, 1961, of carrying a gun (J.A. 2e, 23, 26). 
Appellant was “over 18,” not a juvenile (J.A. 42f). In 
appellant’s words: “[On January 23], [t]wo policemen 


(1) 
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came over to District Jail and told me that I would be ar- 
raigned for this robbery . . . They told me that I would 
have to come up the next day for the robbery. They 
asked me did I have anything to—did I know anything 
about the robbery and I told them I knew nothing about 
it.” (J.A. 23). On the morning of January 24, 1961, 
appellant was brought before the United States Commis- 
sioner, who gave him the requisite advice and warning 
(J.-A. 2e, 26)... The Commissioner’s record further 
states: “Def. requested a four weeks continuance— 
stated he was serving a 4 months sentence at this time 
- + + Case ctd. to Feb. 21, 1961 reg. of Def. to consult 
counsel.” (J.A. 2e-2f). 

At the completion of the proceedings before the Com- 
missioner, appellant was placed in the Marshal’s cell block 
in the Court House (J.A. 8, 11). Immediately there- 
after, about 11:30 a.m., Officer Gray talked to him there 
(J.A. 8,9). (He “advised him of his rights, that he did 
not have to make a statement unless he so desired . . oe 
(J.A. 42e)). Officer Caldwell was present during the in- 
terview (J.A. 8,11). Appellant told the officers 


“that he belonged to a club, a group of boys, who 
were previously known as the Gay 90’s and changed 
the name to the Ramblers. He stated that shortly 
before the robbery at 401 V Street, Northwest, he 
and a group of boys were standing on the corner of 
7th and T, Northwest, and planned to hold up a store. 

“Together they walked to 401 V Street, North- 
west, and went in. He stated that he stood by the 
door while the others robbed the place, took the 
money out of the cash register at the point of guns 
and together they left and went back to Seventh and 
T ‘hens and divided up the money.” (J.A. 8, 9, 
11). 


'“Proceedings on First Presentation of Accused to Commis- 
sioner: . . . Defendant was informed of the complaint and of his 
right to have a preliminary hearing and to retain counsel. De- 
fendant was not required to make a statement and was advised 
that any statement made by him may be used against him. De- 
fendant was advised of his right to cross-examine witnesses against 
him and to introduce evidence in his own behalf.” (J.A. 2e). 


9 
y 


On February 21, 1961, the continued date for the pre- 
liminary hearing, appellant, who had not procured coun- 
sel, was held by the Commissioner “to answer in U.S. 
District Court,” upon the testimony of Officer Caldwell 
(J.A. 2f-2¢), 

Counsel was appointed five weeks before appellant’s 
first trial and represented him in that trial. The jury 
was unable to reach a verdict as to appellant (J.A. 2, 
2a).? The same counsel represented appellant in his sec- 
ond trial, which resulted in the conviction appealed from 
here (J.A. 2b). That trial went as follows: The com- 
plainant Alpert told of the robbery and identified appel- 
lant as a participant (J.A. 2n-3). Officers Gray and 
Caldwell reported appellant’s oral confession to them in 
the Marshal’s cell block on January 24 (J.A. 8, 9, 11). 
Appellant denied the confession (J.A. 24-25). He testi- 
fied that at the time of the robbery he was at 700 T 
Street with Aussie Lane, a girl who was having his child, 
Thomas McCloud, and “a girl named Barney.” (J.A. 22, 
26, 27). None of these three testified. He admitted the 
gun conviction of January 5, 1961 (J.A. 26). Wilbur 
Queen, who was jointly indicted with appellant but 
against whom the indictment was dismissed, testified for 
appellant (J.A. 2a, 2k, 15-20). Queen said that he was 
in the area where the robbery took place at the time it 
took place, but did not see appellant, whom he knew, there 
(J.A. 16-17). His testimony was impeached by Officers 
Gray, Blancato, and Bouls, and Mr. Alpert, who testified 
that upon being questioned about the robbery on January 
22 in their presence Queen admitted his participation and 
said that appellant also took part (J.A. 30, 32, 38, 34). 
The judge cautioned the jury that this testimony related 
only to Queen’s credibility (J.A. 20, 30, 32, 34, 38). 

Counsel made no objection, on any ground, to the ad- 
mission of the officers’ testimony regarding appellant’s 


* Testimony in the joint appendix from 42 to 420 is from the 
first trial. 
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oral confession." And he had nothing to add to the 
judge’s charge (J.A. 41). As stated, the jury found 
appellant guilty of the robbery (J.A. 2b). 


STATUTE, CONSTITUTIONAL PROVISIONS, AND 
RULES INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Amendment V, The Constitution of the United States, 
provides: 


No person shall be held to answer for a capital, or 


otherwise infamous crime, unless on a presentment 


or indictment of a Grand Jury, except in cases aris- 
ing in the land or naval forces, or in the Militia, 
when in actual service in time of war or public dan- 
ger; nor shall any person be subject for the same of- 
fence to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall 
private property be taken for public use, without just 
compensation. 


Amendment VI, The Constitution of the United States, 
provides: 


In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial, by an im- 
partial jury of the State aad district wherein the 
crime shall have been committed, which district shall 
have been previously ascertained by law, and to be 


* Counsel did object at the first trial, which was before a differ- 
ent judge (J.A. 2a, 42b, 42g, 42h). The judge overruled the ob- 
jection. 


) 


informed of the nature and cause of the accusation; 
to be confronted with the Witnesses against him 3; to 
have compulsory process for obtaining witnesses in 
his favor, and to have the Assistance of Counsel for 
his defence. 


Rule 5, Federal Rules of Criminal Procedure, provides: 


(a) Appearance before the Commissioner. An of- 
ficer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without 
a warrant shall take the arrested person without un- 
necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
laws of the United States, When a person arrested 
without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 

(b) Statement by the Commissioner. The commis. 
sioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his 
right to have a preliminary examination. He shall 
also inform the defendant that he is not required to 
make a statement and that any statement made by 
him may be used against him. The commissioner 
shall allow the defendant reasonable time and oppor- 
tunity to consult counsel and shall admit the defend- 
ant to bail as provided in these rules. 

(c) Preliminary Examination, The defendant 
shall not be called upon to plead. If the defendant 
waives preliminary examination, the commissioner 
shall forthwith hold him to answer in the district 
court. If the defendant does not waive examination, 
the commissioner shall hear the evidence within a 
reasonable time. The defendant may cross-examine 
witnesses against him and may introduce evidence in 
his own behalf. If from the evidence it appears to 
the commissioner that there is probable cause to be- 
lieve that an offense has been committed and that the 
defendant has committed it, the commissioner shall 
forthwith hold him to answer in the district court; 
otherwise the commissioner shal] discharge him. The 
commissioner shall admit the defendant to bail as 
provided in these rules. After concluding the pro- 
ceeding the commissioner shall transmit forthwith 
to the clerk of the district court all papers in the 
proceeding and any bail taken by him. 
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Rule 44, Federal Rules of Criminal Procedure, provides: 


If the defendant appears in court without counsel, 
the court shall advise him of his right to counsel and 
assign counsel to represent him at every stage of the 
proceeding unless he elects to proceed without coun- 
sel or is able to obtain counsel. 

Rule 51, Federal Rules of Criminal Procedure, provides: 


Exceptions to rulin 
unnecessary and for a 
tion has heretofore b 


sence of an objection does 
im, 
Rule 52(b), Federal Rules of Criminal Procedure, pro- 
vides: 


(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


I 


Appellant’s appeal, which is based on his contention 
that his oral confession should not have been admitted 
into evidence, is defeated at the outset by his failure to 
raise an objection in the court below. 


II 


There is no constitutional right to counsel at prelimi- 
nary proceedings before the committing magistrate. More- 
over, the Federal Rules of Criminal Procedure specifically 
provide that the presence of counsel at commitment pro- 
ceedings is not required. Thus appellant’s oral confes- 
sion, admittedly uncoerced, which he gave just after his 
initial appearance before the Commissioner, who advised 


him of his rights, was properly not excluded on constitu- 
tional or statutory grounds. 


III 


Appellant was not a juvenile. His youth and lack of 
education, and the fact that his oral confession was not 
reduced to writing, did not make his confession inadmis- 
sible as untrustworthy. 


ARGUMENT 
I 


Appellant’s Challenge On Appeal To The Admissibility 
Of His Confession Is Defeated By His Failure 
To Make Objection At Trial 


Appellant contends that his lack of counsel in the pro- 
ceedings before the Commissioner “violated [his] rights 
under the Fifth and Sixth Amendments to the United 
States Constitution, vitiated the entire proceedings 
against him, and rendered inadmissible the alleged oral 
confession.” (Br. 16). Alternatively, he contends that 
the confession was “inherently untruthworthy,” and that 
it was therefore plain error for the trial] judge not to ex- 
clude it sua sponte (Br. 16). 

Appellant made no objection, on any ground, to the ad- 
mission of testimony regarding his oral confession. He 
challenges that testimony for the first time on appeal.* 
Williams v. United States, No. 16708, decided September 
27, 1962, is the latest of the many cases in this Court 
that hold that objection to the admissibility of evidence 
cannot be made for the first time on appeal. There the 
Court said: “The record does not show any objection to 


* Appellant does not seriously press the contention, also raised 
for the first time on appeal (Br. 16), that lack of counsel at the 
proceedings before the Commissioner “vitiated the entire proceed- 
ings against him,” thereby, presumably, forever barring the gov- 
ernment from bringing appellant to trial. 
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the admission of the oral confession on a Mallory point or 
on any other ground. Thus, the point was not preserved 
for presentation on appeal and, under established proce- 
dure, it will not be noticed here. Johnson v. United 
States, 110 U.S. App. D.C. 187, 290 F.2d 378 (1961). + 

The plain error rule has no bearing here. In the first 
place, the admission of the oral confession was not error. 
If it was error, a proposition that the government sub- 
mits is without merit, such error could not reasonably be 
characterized as plain. In the second place, appellant 
himself appears to invoke the plain error rule only as an 
afterthought. His principal argument for the inadmissi- 
bility of the confession is a constitutional one, yet he does 
not assert—nor could he reasonably assert—that the 
judge’s failure, swa sponte, to exclude the confession on 
constitutional grounds was plain error. Appellant chal- 
lenges as plain error only the judge’s failure to exclude 
the confession on the ground that it was “inherently un- 
trustworthy,” a proposition which does not find support 
in the authorities. (See pp. 16, 42-48 of appellant’s 
brief and Argument III of this brief). 

It is thus clear that the failure of appellant to chal- 
lenge the confession below defeats his appeal at the out- 
set.” 


‘It should be noted that the evidence first objected to on appeal 
in Williams was, like the evidence so objected to here, an oral 
confession. 


* The confession was not, as appellant asserts (Br. 43), the only 
substantial evidence linking appellant to the crime. The complain- 
ant Alpert positively identified appellant as a participant in the 
crime, and that testimony, unshaken and unimpeached in cross- 
examination, was alone sufficient to convict appellant (J.A. 2n. - 7). 
“Sole witnesses are a commonplace in the courtroom.” Wigfall v. 
United States, 97 U.S.App.D.C. 252, 253, 230 F.2d 220, 221 (1956) : 
Thompson v. United States, 88 U.S.App.D.C. 235, 188 F.2d 652 
(1951). In addition, appellant and his witness Queen were severely 
impeached by means other than reference to appellant’s confession, 
and by the failure to testify of those who appellant said were with 
him at the time of the crime. See Pratt v. United States, 96 U.S. 
App.D.C. 184, 225 F.2d 23, cert. denied, 357 U.S. 912 (1955). 
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The Fifth and Sixth Amendments Do Not Render Appel- 
lant’s Confession Inadmissible Merely Because He 
Was Without Counsel At Preliminary Proceed- 
ings Before The United States Commissioner 


Appellant’s challenge to the admissibility of his oral 
confession on the ground that it was given before he ob- 
tained counsel is without merit. Council v. Clemmer, 85 
U.S. App. D.C. 74, 177 F.2d 22 cert. denied, 338 U.S. 
880 (1949); Killough v. United States, No. 16398, de- 
cided October 4, 1962." And see, in general, Killough v. 
United States, 193 F. Supp. 905, 915-921 (D.D.c. 1961). 
Appellant gave the confession to the police immediately 
after being advised of his rights by the Commissioner in 
accordance with Rule 5, Fed. R. Crim. P. (J.A. 8, 9). 
The Commissioner had continued the preliminary hearing 
at appellant’s request to allow appellant to consult coun- 
sel (J.A. 2e-2f). None of the circumstances under which 
appellant gave the confession was coercive. He was in 
the Marshal’s cell block at the Court House, in the cus- 
tody of the Marshal, at the time he gave the confession 
(J.A. 8, 10). The interview was brief (See J.A. 8-11, 
24-26, 42a-42e). Before he talked to appellant about the 
crime, Officer Gray told him again that he did not have 
to make a statement (J.A. 42e). Appellant himself says 
that “he does not claim that the police used coercive, third 
degree methods.” (Br. 42). Moreover, appellant was 
not illegally detained prior to his presentation to the Com- 
missioner. At the time he was charged with the robbery 
he was in the District Jail serving time for another of- 
fense of which he had recently been convicted (J.A. 2e, 
23, 26). The police talked briefly to him at the jail prior 
to his presentation before the Commissioner, but at the 
jail he denied the robbery and made no incriminating 
statements (J.A. 28). Thus, in contrast to the Killough 


‘It should be noted that the Court rendered its opinion in Kil- 
lough after appellant filed his brief herein. 
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confession, appellant’s confession did not “Cresult] from 
4 previous violation of Rule 5(a).” Killough v. United 
States, No. 16398, decided October 4, 1962, slip opinion, 
p. 12. Finally, appellant had counsel at trial appointed 
well in advance of trial (J.A. 2, 2a). 

The Sixth Amendment does 
persons have counsel 


counsel. Neither the h every step in the 
proceedings” U.S. at 463) can 
be extended defendants must 


*(a) The phrase “right to counsel” in the first draft of what 
became Rule 5(b) was changed to “right to retain counsel” in the 
second and third (final) draft. Compare the present Rules with 
Federal Rules of Criminal Procedure—Preliminary Draft (G.P.O. 
1943). 

(b) Note 1 of the Advisory Committee’s Notes to Rule 44 reads 
in part: 

“. .. The present extent of the right of counsel has been de- 
fined recently in Johnson v. Zerbst, 304 U.S. 458; Walker vy. 
Johnson, 312 U.S. 275; and Glasser y. United States, 315 U.S. 
60. The rule is a restatement of the Principles enunciated in 
these decisions . . .” 


Compare also Evans vy. Rives, 75 U.S. App. D.C. 242, 126 F.2d 633 
(1943). 
(c) Note 2 of the Advisory Committee’s Notes to Rule 44 reads 
in part: 
“The rule is intended to in 
fendant to have counsel assig 
Proceedings in court and, the 
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was aware of this limitation when it adopted and promul- 
gated the two rules pursuant to Congressional authoriza- 
tion." Appellant asks no less than that this Court declare 
the two rules unconstitutional, and also that it overrule 
its decision in Council v. Clemmer, 85 U.S. App. D.C. 74, 
177 F.2d 22, cert. denied, 338 U.S. 880 (1949), which 
specifically held that defendants do not have a Sixth 
Amendment right to counsel at preliminary hearings.’ 


“See 323 U.S. 823, 825: Bute v. Illinois, 333 U.S. 640, 662 
(1948); 18 U.S.C. § 3771, 3772. It should also be noted that the 
United States Commissioners have not been authorized to appoint 
counsel at preliminary proceedings. See Manual for United States 
Commissioners (1948); 28 U.S.C. §§ 631, 633, 636-639, 


® See also Clarke v. Huff, 73 App. D.C. 351, 119 F.2d 204 (1941): 
“There is no constitutional right to a preliminary hearing prior 
to indictment or prior to trial.” And see Lampe v. United States, 
No. 15383, decided May 12, 1960, vacated on other grounds and 
reaffirmed, en banc, 110 U.S. App. D.C. 69, 288 F.2d 881 (1961), 
which shows that this Court has summarily overruled contentions 
that accused persons are entitled to counsel at coroner’s inquests. 
Compare Shioutakon v. District of Columbia, 98 U.S. App. D.C. 
371, 236 F.2d 666 (1956), cited by appellant, which holds, on stat- 
utory grounds, that juveniles are required to have counsel at pro- 
ceedings which adjudicate their delinquency. The Court said: “We 
do not hold that counsel is essential in the prelimniary stages be- 
fore a petition is filed.” 98 U.S. App. D.C. at 375, n. 25. Com- 
pare also Dooling v. Overholser, 100 U.S. App. D.C, 247, 243 F.2d 
825 (1957), also cited by appellant, which holds that defendants 
in civil commitment proceedings must be represented by counsel 
or a guardian ad litem who need not be an attorney and may be a 
friend or relative. 

Contrary to appellant's contention (Br. 30-31), Council v. Clem- 
mer, which was decided in 1949, is not distinguishable on the 
ground that the manner in which preliminary hearings are con- 
ducted under the Rules is “quite different” from the manner in 
which they were conducted prior to the promulgation of the Rules 
in 1946 (327 U.S. 825). The hearing is no more “adversary in 
nature” now than it was then, and thus the presence of counsel 
is no more necessary now than it was then. Note 1 of the Ad- 
visory Committee’s Notes to Rule 5(b) and (c) reads in part: 
“These rules prescribe a uniform procedure to be followed at pre- 
liminary hearings before a commissioner . . . The procedure pre- 
scribed by the rules is that generally prevailing. [Citing, inter 
alia, ALI Code of Criminal Procedure (1930), sections 39-60, and 
Manual for United States Commissioners, [1943], pp. 6-10].” 
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Appellant herein was no more prejudiced by his appear- 
ances before the Commissioner than was the accused in 
Council, who plead not guilty before the Commissioner. 
Both appellant’s appearances were fairly conducted in ac- 
cordance with law, and nothing that occurred at either of 
them was used against him.” 

Not only does the Sixth Amendment not require that 
accused persons have counsel at preliminary proceedings, 
it also does not forbid the police to interrogate them when 
they are without counsel after presentation to a commit- 
ting magistrate. The giving of advice and warning by 
the magistrate would be a useless act if the Rules or the 
Constitution contemplated that no accused could be un- 
coercively questioned thereafter until counsel had been 
obtained." In Killough v. United States, No. 16398, de- 
cided October 4, 1962, this Court stated: 

“The dissent says that our opinion practically bars 


any interrogation of an accused even after he has 
had judicial warning, unless he secures a lawyer and 


is ready to plead guilty. This is wide of the mark. 
The decisive factor in this case is that, the day before 
the jail confession was made, a confession which led 


7? Compare Wood v. United States, 75 U.S. App. D.C. 274, 128 
F.2d 265 (1942), cited by appellant. There a defendant plead 
guilty before a committing magistrate when he was without coun- 
sel and when he had not been told by the magistrate of his right 
to be silent and his right to counsel. This Court held that the de- 
fendant’s plea was inadmissible as evidence at trial, not on the 
ground that his right to counsel had been violated, but because 
his privilege against self-incrimination had. Wood is thus fully 
distinguishable on the law and the facts from the present case, 
where the processes of the preliminary hearing were not abused. 
It should be noted that Rule 5(c), promulgated after Wood, states 
that “[t]he defendant shall not be called upon to plead.” The 
hypothesis in Edwards vy. United States, 78 U.S. App. D.C. 226, 
228-229, 139 F.2q 365, 367-368 (1943), cited by appellant, that 
in some situations “inadequate” representation at the preliminary 
hearing might be unconstitutional, is dictum too general to have 
meaning in the present case. 


1 See Mallory v. United States, 354 U.S. 449, 455 (1957): “Not 
until he had confessed, when any judicial caution had lost its 
purpose, did the police arraign him.” 
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to the jail confession had been obtained by the un- 
lawful conduct of the officers which violated specific 
rights of the defendant spelled out by Rule 5(a). 
Our opinion excludes only evidence which is due to a 
violation by the police of their duty under Rule 5(a). 
Absent such violation and such relationship our 
opinion precludes no interrogation.” (Slip opinion, 
p. 11). 
See also McNabb v. United States, 318 U.S. 332, 346 
(1943) ; United States v. Carignan, 342 U.S. 36, 39, 44-45 
(1951); Robinson v. United States, No. 16826, decided 
August 30, 1962, slip opinion, pp. 8-5; Porter v. United 
States, 103 U.S. App. D.C. 385, 392, 258 F.2d 685, 692 
(1958) ; Morgan v. United States, 111 U.S. App. D.C. 
128, 294 F.2d 911 (1961). 

Appellant relies on the Fifth as well as the Sixth 
Amendment. He asserts that on Fifth Amendment 
grounds of “equal protection and fundamental fairness” 
(1) accused persons must have counsel at preliminary 
proceedings and (2) in the particular circumstances of the 
case his lack of counsel made his confession inadmissible 
(Br. 25, 36). He particularly stresses as “invidious dis- 
crimination” against indigents the fact that non-indigents 
may retain counsel for preliminary proceedings (Br. 31- 
32). However, in the present case it cannot be shown 
that when he gave his confession, appellant was without 
counsel because of any discriminatory treatment based on 
his indigency. The most affluent accused could find him- 
self in a position, where, when first presented to a Com- 
missioner, he would need to seek a postponement of the 
hearing, as appellant did, to obtain and consult counsel. 
There is no showing on the record that the Commissioner 
knew that appellant would be unable to retain or consult 
counsel. And there was no question of counsel being able 
to assist appellant in obtaining bail or his discharge, 
since appellant was already incarcerated on another 
charge. With respect to appellant’s lack of counsel at 
the hearing, there seems little likelihood that counsel’s 
presence there would have proved to be of particular use 
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to his defense at trial. And it must be pointed out that 
the confession was given before the hearing took place.” 

Appellant cites several cases originating in the states in 
which the Supreme Court found a Fourteenth Amend- 
ment “due process” right to counsel. The abuses perpe- 
trated by the states in those cases make them fully dis- 
tinguishable on their facts from both the present case and 
the routine conduct of preliminary proceedings in federal 
cases contemplated by Rule 5. The youth of the defend- 
ants in Gallegos v. Colorado, 370 U.S. 49 (1962), House 
v. Mayo, 324 U.S. 42 ( 1945), Uveges v. Pennsylvania, 
335 U.S. 437 (1948), and Wade v. Mayo, 334 U.S. 672 
(1948), was by no means the sole or even the principal 
factor (with the exception perhaps of Gallegos, who was 
14) which caused the reversal of their convictions. Wade, 
House and Uveges requested and were denied counsel and 
stood trial or plead guilty without counsel.” Uveges, a 
juvenile, was like Gallegos, subjected to prolonged deten- 
tion without friend or counsel, and he was forced by 


In general, even if it be conceded that representation of the 
accused by counsel at preliminary proceedings can have a signifi- 
cant effect on the ultimate disposition of some cases, the courts 
are very far indeed from extending the principle of avoidance of 
discrimination based on poverty to such . proceedings. Griffin v. 
Illinois, 351 U.S. 12 (1956), Coppedge v. United States, 369 U.S. 
438 (1962), and Boykin v. Huff, 73 App. D.C. 378, 121 F.2d 865 
(1941), which attack discrimination between rich and poor in the 
exercise of the fundamental right of appeal from conviction are 
not at all to the contrary. It should be noted that the decisions 
in Coppedge and Boykin, which passed upon federal court pro- 
ceedings, are based upon statutory grounds, and not the constitu- 
tional grounds here urged by appellant. In the present case, of 
course, the applicable statutes, i.e, the Federal Rules, are contrary 
to appellant’s position. The distinguishing features of Shioutakon 
v. District of Columbia, supra, the other case relied upon by appel- 
lant in this connection, are pointed out in n. 9, supra. 


3Tn Hamilton v, Alabama, 368 U.S. 52(1961) the defendant was 
without counsel at arraignment, where Alabama requires that cer- 
tain important defenses are to be interposed if they are to be 
relied upon at trial. In Williams v. Huff, 79 U.S. App. D.C. 31, 
142 F.2d 91 (1944), the question was whether a juvenile on trial 
in District Court had intelligently waived counsel at trial. 
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threats and promises to plead guilty. The conirast is 
plain between the treatment of these defendants and the 
treatment of the present appellant, who was subjected to 
no deviations from proper procedure prior to trial and 
who was represented by appointed counsel at trial. 


III 


Appellant’s Oral Confession Was Not Inherently 
Untrustworthy And The Trial Judge Did Not 
Err In Failing To Exclude It Sua Sponte 


Appellant’s assertion (Br. 16, 42) that the trial judge 
committed plain error by failing, sua sponte, to exclude 
testimony regarding appellant’s oral confession on the 
ground that it was inherently untrustworthy is frivolous. 
He cites no case that Supports either the “inherently un- 
trustworthy” proposition or the plain error proposition. 
With respect to his citation of a Juvenile Court memo- 
randum opinion,” it must be said that, aside from the 
fact that “the question [of the admissibility of the juve- 
niles’ confessions] arose at the trial of the case,” ** the 
considerations which govern proceedings in Juvenile 
Court are substantially distinct from those which govern 
proceedings in District Court. Harling v. United States, 
111 U.S.App.D.C. 174, 295 F.2d 161 (1961); Pee v. 
United States, 107 U.S.App.D.C. 47, 274 F.2d 556 (1959). 
Moreover, appellant herein was not a juvenile. He was 


™In Crooker v. California, 357 U.S. 433 (1958) also cited by 
appellant, the Supreme Court upheld the state conviction 5-4. 
Crooker was, to be sure, an intelligent man of 31, with a year of 
law school training. But it should be noted that Crooker was not 
brought before a magistrate, that he was kept from his attorney 
for some 30 hours after his arrest despite his repeated requests 
that he be allowed to contact him, and that his confession came 14 
hours after his arrest during which time he was intermittently 
interrogated. 


8 The opinion, In the Matter of Four Youths, Nos. 28-776, 778, 
783, 859 (1961), is set forth at pp. 37-44 of the government’s brief 
in United States v. Jerry L. Green, No. 16442. 


16 Tbid., p. 38. 
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18, and however illiterate, he proved articulate enough at 
trial. (J.A. 21-29). The police violated no constitu- 
i er rule in securin 


ic than those in the present case,” 

nadmissible because it was not re- 
duced to writing or because of the defendant’s youth and 
limited intelligence and education. See also Metoyer vy. 
United States, 102 U.S.App.D.C. 62, 64, 65, 250 F.2q 30, 
82, 33 (1957) 2 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed, 


Davin C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
VICTOR W. CaPUTY, 
WILLIAM H, WILLCox, 
Assistant United States Attorneys. 


7 The confession ran afoul of the rule in Mallory v. United 
States, 354 U.S. 449 (1957), when that case appeared. Watson v. 
United States, 101 U.S. App. D.C. 350, 249 F.2d 106 (1957). 


** The judge charged the jury: “The mere fact that an admission 
or confession is not written, is not a bar to receipt in evidence 
or consideration by a jury of it. It is one of the elements for you 
to consider in your deliberations.” (J.A, 40). Appellant made no 
objection to this charge and asked for no addition to it. (J.A. 40, 
41). 
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PETITION FOR REHEARING 


Pursuant to Rule 26(a) of the General Rules of this Court, 
appellant petitions for rehearing by the Division that affirmed 
his conviction or, in the alternative, by the Court en banc. 


I. DHE PRIOR PROCEEDINGS. 

Appellant was convicted of robbery under D. C. Code Sec- 
tion 22-2901,and on June 9, 1961 was sentenced to a term of 
from 3 to 9 years. On May 6, 1962, this Court granted appel- 
lant's petition for leave to appeal in forma pauperis, and this 
appeal followed. On December 27, 1962, this Court, applying 
Rule 52(b), Federal Rules of Criminal Procedure, affirmed the 
Judgment of the District Court on the ground that the points 


urged on appeal had not been raised before the District Court. 
By order entered February 1, 1963, appellant's time for filing 
@ petition for rehearing was extended to February M, 1963. 


II. GROUNDS FOR REHEARING. 
Appellant's principal contention on appeal is bia the 


failure to assign counsel in preliminary proceedings before 
the United States Commissioner violated his constitutional 
rights under the Fifth and Sixth Amendments, and that the oral 
confession obtained by the police immediately following appel- 
lant's initial appearance before the Commissioner was the fruit 
of this violation and must be excluded. Though acknowledg- 
ing that this is "an important and novel" constitutional ques- 
tion, the Court has permitted appellant's 3 to 9 year sentence 
to stand solely because the questions were not raised in 
District Court. It is respectfully urged that the Court's 
disposition of this case is erroneous and that the interests 
of justice require rehearing, either by the Division or by the 
Court en bane, | 


A. Ihe Court Erred in Failing to Find "Plain Error." 


The Court set forth its reasons for refusing to consider 
i 
| 
| 


Serene 


2/ Appellant also contends that this oral confession should 
have been excluded by the trial court because of its inherent 
untrustworthiness. See Appellant's Brief (pp. 42 - 48) and 
Reply Brief (pp. 10 - 12), 


the merits of the constitutional question raised on appeal 
in the following terms (Slip Opinion, pp. 2 - 3): 


[T]he poin 
in the District 


quired him to do, 
was "plain error" 


The Court's reasoning, as disclosed in the last sentence 


of the above Passage, appears to be that Rule 52(b) can be 


invoked Only when the District Court has committed Plain or 
obvious error, and that the Court is, therefore, without Power 
or authority to act where there are Serious procedural defects 
which, for one reason or another, the trial court could not 
have been expected to cure. This limited conception of the 
appellate power is inconsistent with the prior law which 

Rule 52(b) is saia to restate and, more importantly, with the 
prior decisions of this Court. _ 


(i) The Prior Cases. Rule 22(b) provides that 


"plain errors or defects affecting substantial rights 


a 


2/ It is also inconsistent with the language of Rule 52(b) 
which speaks of "defects" as well as " >» and which 


of neglig 
trial court or anyone e 


may be noticed although they were not brstene to the 
attention of the court." Since the Advisory Committee 
Note states that this Rule "is a restatement of exist- 
ing law," prior Supreme Court cases help to illuminate 
its meaning. In these cases, the Court recognized 
either expressly or by implication, that appellate 
courts could notice questions not raised below, either 
because there were plain or obvious errors, or, alter- 
natively, because there were defects which, though not 
plain or Obvious, affected the fairness of the proceed- 
ing and the substantial rights of the accused, 

Thus, in Briscoe v. Rudolph, 221 U.S. 547, 550 
(1911), the Court ruled on the merits of a constitu- 
tional question not properly preserved for appeal, 

"net because we assume the errors affirmed in the brief 
to be "plain, but that questions of such gravity may 
not be passed without notice. . ." In Brasfield Vv. 
United States, 272 U.S. 448 (1926), the Court naueresd 
a conviction because the trial judge, without objection, 
asked a deliberating jury how it was numerically divided. 
The trial Judge's action was not obviously erroneous 
Since, at the time, the circuits were divided on| the 
validity of this practice. Similarly, in United States 
v. Atkinson, 297 U.S. 157, 160 (1936), the Court| etd 


that appellate tribunals have inherent power to correct 


lye 


errors not called to the trial court's attention, "if 


the errors are obvious, or if they otherwise serjously 
affect the fairness, integrity or public reputation of 


judicial proceedings." (Emphasis added) In Screws v. 


United States, 325 U.S. 91 (1945), the Court preserved 
the constitutionality of a statute by reading into it 
a requirement of willfulness, and then reversed the 
trial court for failing to instruct the jury on that 
element. The Court brushed aside a contention that 
appellant had not requested such an instruction below, 
on the ground that the error which its own novel in- 


terpretation created went to the heart of the case, 


(11) The Decisions of This Court, This Court, in 
Tatum v. United States, 88 U.S. App. D.c, 386, 388-89, 
190 F. 2a 612, 614-15 (1951), has made clear that in 


the exercise of Rule 52(b), the principal concern is 
whether there are errors or defects affecting the 
substantial rights of the defendant, not whether the 
trial court made an obvious mistake. In that case, 

the Court established a new rule as to the quantum of 
evidence required to raise the issue of insanity, even 
though such a ruling had not been requested at either 
the trial or appellate level. The Court drew attention 


to its long-standing practice "tin cases of serious 


criminal offenses, to check carefully the record for 


aA 


error prejudicial to the defendant which he did not 
urge,'" and emphasized that under Rule 52(b), "the 
basic question in any such scrutiny of the record is 
whether the errors which may be discovered may affect 


"substantial rights.'" 


| 
Recently, in Kramer v. United States, No, 17,293, 


decided January ak, 1963, this Court reversed a house- 
breaking conviction because the District Court had 
failed sua sponte to exclude hearsay testimony, In 
doing so, the Court again emphasised that its jpower 
under Rule 52(b) may be invoked even though the District 
Court has not committed a plain or obvious mistake. 

"Our decision," the Court observed, 


implies no criticism of the trial judge. 

The course to be taken at a trial is not 
always clear. On appeal, where there is 
opportunity for deliberation and reflection, 
the correct course is more readily apparent 
than when a prompt ruling is required during 
a trial. Appellate review in this case 
clearly leads to the conclusion that the 
officer's recitation before the jury of 
what Dewdney said to him about Kramer's | 
participation should not have been allowed. 

It was pure hearsay and seriously prejudicial. 
(Slip Opinion, p. 5), 


B. The Court's Appellate Power Under Rule 52(b) Should 
be Exercised This Case 
| 
It appears from Rule 52(b) that where there are "plain 
errors or defects affecting substantial rights," the! Court 


has discretion either to notice or ignore points not brought 


a 


to the trial court's attention. In this case, for reasons 
previously discussed, the Court's power is established; for 
reasons now to be set forth, it is respectfully urged that 
this case is Singularly appropriate for the exercise of such 
power, 

It is appellant's principal contention that his consti- 
tutional rights under the Fifth and Sixth Amendments were 
violated by the failure to provide or offer assigned counsel 
in preliminary proceedings before the United States Commis- 
Sioner, If this contention is correct, as the Court, by 
acknowledging the importance of the question, concedes it may 
be, the resuit is that a 19 or 20 year old boy has been con- 


victed and sentenced to a long prison term in violation of 


his constitutional rights. The prejudice Wy ste for the 


evidence against appellant was not strong, and it cannot 
be disputed that the alleged confession Played an important, 
if not decisive, role in his conviction. Nor can it be 
doubted that the denial of counsel materially aided the 
police in obtaining the alleged confession. See Killough v. 
United States, No. 16,398, decided October 4, 1962. As the 


Supreme Court held in Glasser v. United States, 315 U.S, 60, 
76 (1942), the "right to have the assistance of counsel is 


——_—_—_—_———— 


3./ This is shown in part by the fact that one trial ended 
in a hung jury, J.A. 2a. 
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too fundamental and absolute to allow courts to indulge in 
nice calculations as to the amount of prejudice arising from 
its denial." | 
The courts have consistently recognized that the exercise 
of appellate power under Rule 52(b) is particularly appropri- 


ate and necessary "when rights are asserted which are of such 


high character as to find expression and sanction' dn the 
Constitution or Bill of Rights." Weems v. U ited States, 217 
U.S. 349, 362 (1909). The Thira Circuit, in reversing a con- 
viction based on illegally seized evidence to me no objec- 
tion had been made before or during trial, stated | e+ « we 
should find it difficult to Support the position tat @ basic 
constitutional right of defendant can be denied because his 
counsel failed to object before or at the introduction of the 
colorable evidence," United States v. Asen dio, 17h F. 2d 
122, 125 (3rd Cir. 1948). The Seventh Circuit, reversing a 
conviction because affidavits Supporting the prosecution's 
case were improperly submitted to the jury without objection, 
stated that because the Sixth Amendment right to confront 
witnesses was involved ". . . we are of the view that the 
question presented is too serious to go unnoticed even though 
it was not properly raised in the court below." United States 
ve ib rere: 155 F. 2d 894, 896 (7th Cir. 1946). And in Contee 
- United States, 94 U.S. App. D.C. 297, 215 F. 24 32k (1954), 


this Court, acting under Rule 52(b), set aside a robbery con~ 


i 


viction because it was based upon evidence seized in violation 
of the Fourth Amendment, even though defense counsel had 
neither moved to Suppress the evidence before trial nor chal- 
lenged it on appeal, 

Moreover, this Court, as indicated in the Tatum case, 
Supra, has adopted a liberal policy in invoking its Rule 52(b) 
Power, and has Tepeatedly noticed trial errors with respect to 
the admissibility of evidence and other non-constitutional 
objections. Recently, for example, in Green v. United States, 

U.S. App. D.C, ——; 308 F, 24 303 (1962), this Court 
Set aside the conviction of this appellant's co-defendant on 
the novel ground that he might have been prejudiced by the 
admission into evidence, with the full consent of his attorney, 
of the Juvenile Court's waiver of Jurisdiction. In Pinkard v. 
United States, 99 U.S. App. D.c, 394, 240 F. 24 632 (1957), 
this Court upset a conviction because it was based in part 


upon hearsay testimony despite the fact that no objection was 


made at the trial or appellate level. See alSo Harling v. 
United States, 111 U.S. App. D.C. 174, 295 PF, 24 161 (1961); 
ES 

Robertson v, United States, 84 U.s, App. D.C. 185, 171 F. 24 


345 (1948); ana Durham v. United States, 99 U.S. App. D.c, 
132, 237 F, 24 760 (1956). 


As the foregoing cases make clear, this Court has 


liberally exercised its Rule 52(b) power and has repeatedly 
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interceded where trial counsel's failure to act his led to 
@ conviction based upon improper evidence or other trial 
error. It is respectfully urged that the failure | even to 


consider the important constitutional question presented in 


this case is wholly out of line with the Court's announced 


policy and uniform practice. 
Finally, in view of the admitted novelty of the point 
urged on appeal, it cannot be suggested that court-appointed 
counsel in the trial court was negligent or culpable in 
failing to object. Trial counsel, like the trial judge, does 
not have the "opportunity for deliberation and reflection" 
which this Court, in the Kramer case, supra, noted is avail- 
able to appellate lawyers and judges. Ina real sense, 
because of the novelty of the question and the limited time 
available during trial, counsel had no realistic opportunity 
to object. This case, therefore, comes within the spirit, 
though admittedly not the letter, of Rule 51, Federal Rules 
of Criminal Procedure, which provides that "if a party has 
no Opportunity to Object to a ruling or order, the absence 
of an objection does not thereafter prejudice him." : See 
United States v. Douglas, 155 F. 24 89% (7th Cir. 1946); and 
Contee v. United States, 94 U.S. App. D.c. 297, an F. 2a 324 
(1954). 


C. This is.A Proper Case for Rehearing Either By The 
Division or the Court en banc. 
Rehearing either by the Division or by the Court en banc 
is appropriate and necessary for two reasons. 

(i) The Question Presented on the Merits is 
Important. As noted, the merits of Appellant's consti- 
tutional claim have been fully briefed and argued. Far 
from rejecting this claim on the merits, the Court 
characterizes it as"important and novel." Signficantly, 
in December 1962, after the oral argument in this case, 


the Advisory Committee on Criminal Rules proposed amend- 


ments to Rules 5 and 44 of the Federal Rules of Criminal 


Procedure which, if adopted, would assure that counsel 
could be assigned to indigents appearing for commitment 
before the United States Commissioner. See Preliminary 
Draft of Proposed Amendments to Rules of Criminal Pro- 
cedure (1962) pp. 2, 30-31. Adoption of these amendments 
would not, of course, aid this appellant who, as matters 
now stand, must face a long prison sentence. In view 

of the conceded importance of the constitutional question 
raised and the remedial action now contemplated by the 
Advisory Committee, appellant could be excused for feel- 
ing that the judicial process has operated unfairly in 
his case. 


(4i) Uncertainty Has Been Created as to the Effect 


of Rule 52(b). A proper ground for rehearing is to 
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remove the uncertainty generated by conelice| within 
the Circuit. Here, for the reascns urged above, the 
Court's unusually restrictive interpretation and ap- 
plication of Rule 52(b) is wholly inconsistent with 
its prior liberal practice in noticing on appeal even 
non-constitutional objections where the accused's sub- 
stantial rights may be affected, Rehearing is needed 
to remove this intra-circuit conflict. 


CONCLUSION 


Because of the importance of the question involved, 
because of the grave prejudice to appellant if his contention 
is sound, and because the Court's refusal to decide its merits 
is demonstrably inconsistent with the prior rulings) of this 
Court, this appeal presents an appropriate eecasion for re- 


hearing either by the original Division or by the a en bane. 
-Counsel certifies that this petition is filea in good 


faith and not for purposes of delay. 


Oral argument on this petition is requested. 


Respectfully submitted, 
| 
| 
ae Adler, Jr. 
CAppointed by this Court) 
918 16th Street, N. W. 
Of Counsel Washington 6, D. Cc. 
Samuel H. Seymour 
918 16th Street, N. W. 
Washington 6, D. C's 
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